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Phil’a. Court of Common Pleas. In Equity. 
IN RE STEPHEN GIRARD. 


Before Judges King, Parsons and Kelly. Friday, Septem- 
ber 26, 1851. 


This was a motion for an injunction to restrain the City Au- 
thorities from depositing the remains of the late Stephen Gi- 
rard, at the Girard College. 

Mr. Girard directed in his will, that his remains should be 
buried in the ground of the Holy Trinity Catholic Church, near 
the remains of his relatives, being in the Catholic faith while in life. 

It is alleged that the city authorities forcibly disinterred the 
remains from their resting-place in the Trinity church grounds 
and placed them in the custody of an undertaker, who took them 
to his place of business, where he has kept them ever since. It 
is further alleged, that the undertaker bored holes in the coffin 
to allow such matter to escape as would run therefrom, and that 
he placed the coffin containing the remains in the gutter of his 
yard. It is the intention of the city authorities to place the 
remains of Mr. Girard in a sarcophagus constructed for that 

urpose. It appears that the city obtained permits from the 
Board of Health and Trustees of the church to disinter the re- 
mains. 

Messrs. Dallas and Cuyler, who appeared for the executors 
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of. Stephen Girard, stated that the heirs had never been con- 
sulted, and contended that the remains should be replaced in 
the grave from whence they were taken, as they had been re- 
moved from their resting-place illegally, and in violation of the 
deceased's request. 

Mr. Olmstead appeared for the city, and denied the allega- 
tions of the executors. 

Mr. Dallas asked that the remains may be permitted to re- 
main where they are, or be ordered back to their former resting 
place, until the court could decide the question before it. 

Judge Kina suggested, that the applicants for an injunction 
had better permit the city to proceed with her ceremonies, and 
place the body in the sarcophagus at the Girard College, until 
the question can be decided, as it is a novel one, and will re- 
quire examination. 

This was objected to. 

Br. Olmstead contended that the legal title to the remains 
was in the city, who had the possession, and not to the relatives 
or executors. 

Judge Kin@ suggested that the remains be put into the sar- 
cophagus and placed behind his statue, for safe keeping, with- 
out any ceremony, until the decision could be had. 

Messrs. Dallas and Cuyler were willing that this should be 
done, but some difficulty occurred as to dispensing with the cer- 
emony. Mr. Waterman, of the Common Council, was present, 
and said, that, so far as he was concerned he would agree to it, 
but he could not control the Masonic Order in their contempla- 
ted ceremony. He thought it better so to deposit the body 
than to permit it to remain in a garret, where it is alleged it 
now is. 

Judge K1in@ said, that as it was alleged that the depositing 
of the remains of the deceased at the College would be offen- 
sive to the feelings of his relatives, he thought it would be bet- 
ter to suffer the question to remain until to-morrow morning, to 
see whether some agreement could not be made between the 
parties as to where the body shall be kept until a decision can 
be had. This suggestion was agreed to. 


SaTurDAy, SEPTEMBER 26, 1851. 


At the opening of the Court, Mr. Olmstead stated that no 
agreement had been entered into by the parties in relation to 
the disposition of the remains of Stephen Girard. 

Mr. Cuyler replied that they were agreed that the body 
should be placed in the sarcophagus without any ceremony, uD- 
til the court could decide, and asked that the body be enjoined. 

Mr. Olmstead said they could have no control over the cer- 
emonies of the Masons as they had invited their fellows from 
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all parts of the country to participate in it, and tht go 

the matter was under their immediate control. HM 

nothing to add to what he said yesterday. He qu 

stone to show that the relatives had no title in the or 
ashes of their ancestors. There were no religious ceremonies 
contemplated, and the petitioners could not object with any 
show of reason on that ground. 

Mr. J. M. Read appeared for another of Girard’s relatives, 
John F. Girard, who was one of the heirs at law of Stephen Gi- 
rard. This heir had often informed him that he was in favor 
of the removal of the remains as contemplated by the city. 
This settled the matter as to one of the relatives. According 
to Blackstone, the remains are not the property of any body, 
and therefore could not be the subject of larceny, and conse- 
quently not the subject of a special injunction in the form asked 
for. ‘The relatives, at the original interment, didinvite, among 
others, the Masonic Grder. The objection to the burial now, 
with the Masonic ceremony, can have no merit in it. 

The plaintiffs have no title to the body. If any body has a 
title, it would be the executors, who had charge of the body un- 
til it was buried. Iave the parties, applying for the injunction 
been in time? They have been lying by for months, and now 
within a few days of its re-interment, after persons from ail 
parts of the United States, are on their way to join in the cer- 
emonies by invitation, they ask for an injunction. No religious 
ceremony will be observed at the interment, and consequently 
the religious feelings of the petitioners will not be wounded. 

Mr. Dallas replied to Mr. Read. He said no one had a 
a higher respect for Stephen Girard and the Order of Masons’ 
to which he belonged, than himself. He was about to pay 
proper respect to his remains by insisting that a due regard 
should be paid to a public benefactor. Has the city the right 
to violate the graves of deceased persons? And is this Order of 
Masons prepared to allow the remains of their deceased mem- 
bers to be taken from the grave and treated as the bill sets 
forth this body has been treated! His last dying request was 
that he should be buried as he was originally buried, in the place 
indicated by him. His body or his bones were of no value to 
any body; but he would call upon his fellow Masons and the 
City authorities to religiously carry out his dying request. 

His executors, after his death, suggested that he should be 
placed in Ronaldson’s burying ground, temporarily, until a 
monument could be erected at the College contemplated in his 
will; but his relatives interposed, and said no—let his last dy- 
ing wishes be respected, and place him in the tomb of the 
friends he designated in his will. The Roman Catholic Bishop 
and the Clergy attended his funeral with the Masons, but the 
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ormer withdrew when the Masonic ceremonies were about to 
commence. The ground, however, was consecrated ground.— 
We, who are Protestants, may not perhaps, regard this as much. 
But let us see who is going to throw the first stone. Tolera- 
ion must be acknowledged in its widest sense, and the feelings 
of his relatives who are of the Catholic faith, must be respected. 

This tomb was violently broken open, and the sepulchre pro- 
faned without the knoweldge of his relatives. Let any one of 
us say whether we would permit the graves of our ancestors 
thus to be violated. What has been done with his body? Ta- 
ken to the garret of the undertaker, and exposed to shocking 
indignities. The coffin has been penetrated, and the substance 
of his body allowed to run out into the common gutter. Do not 
talk of respect for the grave, when the dead body is subjected to 
such indignities. When his relatives heard of this treatment 
they did write on and protest against it, and ask that the body 
be again consigned to its origimal resting-place. Nothing is 
communicated to the heirs until the day is fixed for the re- 
interment, and then the city invites the heirs to be present at 
the ceremony. There may have been the delay of afew weeks. 


But when was the invitation sent them? On the day the bill was 


filed: and yet it is asked that this delay is to cure all diffi- 
culties. 

The bill does not contain the slightest word against the hon- 
orable body of Masons. It only asks that the city shall not 
place.the body where they admit the city can exercise no con- 
trol over it. A dozen or a hundred persons may go into the 
College, open the sarcophagus, and do with the body just what 
has been done by the undertaker. The city cannot control 
them, as the college is under the control of officers of its own 
body. Now as to the right of the body. Does the admission 
of Mr. Fabricus Girard, that he is in favor of the body being 
placed in the College, deprive the other heirs of their rights. 
He is an officer of the College, and may be supposed to act from 
interested motives. He has been but recently elected, and it 
is but natural to suppose, that he does not wish to give offence 
to those who can dismiss him: and therefor esanctions the re- 
moval. By his will, he orders his old clothes to be given to the 
College, to be kept there as a memorial of him, as was the case 
with Washington, in another instance; but he does not even 
intimate that his body is togothere. Stealing a body from the 
grave for the purpose of re-intering it, has been said, not to be 
actionable at law. This might puzzle a lawyer, but there were 
sacred feelings in the human heart that were not to be trifled 
with. 

Judge Kine remarked, that he settled this question yester- 
day, by stating, that a Court of Chancery would act, and that 
it was not worth while to labor on that point. 
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Mr, Dallas resamed—that the decision of Judge Story was 
full to the points that he had pressed upon the attention of the 
court. Judge Story holds “ that the remedy must be sought, 
if at all, in the protecting power of a court of Chancery, oper- 
ating by its injunction to preserve the repose of the : shes of 
the dead and the religious sensibilities of the living.’’ The ex- 
ecutors do not appear to claim, as thereare no executors; they 
while acting delivered the body over to the heirs. It is said 
they have no property in the remains now. But they took the 
leaden coffin to which the heirs have a right, and the grave- 
clothes. The doctrine of the city is, “ the first who grabs shall 
keep.”’ Under this doctrine graves may be violated with im- 
punity, and the religious feelings of a whole community shocked. 
The bill asks that the body may be ordered back to the vault 
from which it was taken; ; but he and his colleague had agreed 
that it should be placed in the sarcophagus without cerem jony, 

until the question could be determined finally and definitely. 

The relatives of Stephen Girard cannot agree to any definite 
arrangement in the disposition of the body, where ceremonies 
to which they object are to be observed. 

Judge Kina said—that the question involved inthe case, was 
of more than ordinary interest. No analogous case could be 
found in the English or American annals. Is there not that 
in our laws which guaranties the security of the sepulchre? If 
any person in mere wantonness, should break into the grave, 
and take away the body, the criminal law would furnish a rem- 
edy. And it would even act in a preventive manner. In ca- 
ses like the present, however, the law has furnished no remedy. 

It is proper, therefore, that a Court of Chancery should pro- 
vide a remedy. Where a person was buried in a common bury- 
ing ground, where the title did not pass, the law did not fur- 
nish a rei nedy in reference to a removal; but a Chancellor 
would intervene, to prevent the desecration ‘of the grave, 0 ae 
vise bloodshed and violence would be the conse: yuence. If I 
had been applied to, before the removal of the body, I would 
hive interfered. But this is not the case here. The city 
claims as the residuary legatee, and her motive was to indicate 
respect and honor for the memory of the man. 

If the executors chose to disclaim it, they might have done 
80, if they were executors, but if they disclaimed, the rela itives 
might be parties alone. In all these aspects a court of equity 
Sout iataston, But the body has been removed, and the re- 
latives had a knowledge of it. Even here the court can inter- 
fere; but ordering the body back to its former place, would 
be deciding the case. We are not asked to do this now. Ib 
would be “deciding the case before a hearing. This a court 
never does in granting a special injunction. 
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The body must be placed temporarily in some respectable 
resting place. Where so proper place as in the sarcophagus at 
Girard College, instead of the garret where it now is? ‘The fi- 
nal decision of this case, from its nature, cannot be given under 
six or nine months, and then an appeal lies to the Supreme 
Court. How much better then to have it deposited in the place 
contemplated than to have it a weight upon the community.— 
This appears to have been agreed upon by both parties. 

The difficulty, however, appears to be about the ceremony. 
Some persons must deposit the body, as it is to be deposited, 
and what difference does it make whether few or many attend 
the interment? or whether the Masons or any other body at- 
tend? No religious ceremonies are in contemplation. He would 
therefore refuse the special injunction to the extent prayed for, 
and suffer the city to proceed to inter the body temporarily, 
until its final resting place should be determined by the Court. 


District Court Decision. 


By Suarswoop, P. J. Saturday, September 27, 1851. 


HIGERTY v. HIGERTY. 


Rule for Judgment. The note sued on is in the singular 
number, “I promise,” but signed by two persons. Such an ob- 
ligation is joint and several, as has been held in Knis:2ly vs. 
Shenberger, 7 Watts 193. The defendant, one of the promis- 
ors, alleges that he signed the note only as security for the 
other, and he adds, “it was fully and distinctly understood at 
the time of said signing, by all the parties, including the plain- 
tiff, that he so signed, not as maker but as security.’’ He then 
proceeds to aver that no legal steps had been taken against the 
principal. The distinction between a surety and a guarantor 
is wellsettled. ‘Lhe latter assumes but a collateral contingent 
liability. The engagement of the former is an absolute, direct 
one, though in his character of surety he has certain equities 
which distinguish him from a principal debtor, in favor of whom 
the consideration moves. Rudy vs. Wolf, 10 S. & R. 79; Jobn- 
ston vs. Chapman, 3 P. R. 48. The only mode to be pursued 
by a surety 1s a distinct positive call upon the creditor to pur- 
sue the principal, with notice that unless he does so, thesurety 
will consider himself discharged. Cope vs. Smith, 8S. & R. 
116; Gurdiner vs. Ferns, 15 8. & R. 117; Greenawalt vs. 
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Kreider, 3 Barr 267. All that the defendant alleges, there- 
fore, would not alter the case. He has certainly become a par- 
ty to a direct engagement to pay the money, and admitting 
that he was a mere surety, and that it was so understood by 
plaintiff, that cannot operate to change his positive, direct pro- 
mise into a collateral one. In Craddock vs. Armer, 10 Watts 
258, it was decided by the Supreme Court, that the marginal 
annexation of the words “ security for the fulfillment of the 
above’ tothe name of a joint promissor in a note, will not 
change his character of promissor to that of guarantor. And 
the court there expressly put it on the ground that these words 
are not inconsistent with a direct engagement. ‘ ‘I! hey serve 
to note that he had signed not as a guarantor, but as a security. 
They are not technical words in a contract of guaranty, and the 
juxtaposition of the signature as well as the absence of apt 
words to indicate a contingent responsibility, shows that the 
parties intended to be jointly bound.” Rule absolute. 


United States Circuit Court. 


Southern District of New York.—On Appeal.—In Admiralty. 


Before the Honorable Samvern Netson, one of the Assistant Justices of the 
Supreme Court of the United States. 


GEORGE TWIBELL and others, Libellants, Appellants, . THE STEAM TUG 
KEYSTONE, Xe. 


COLLISION. 


1. Where a vessel is beating, and a steam. boat is coming after or behind her, 
the former has the right, and it is her duty, to run out her tacks irrespective 
of the course of the latter. 

If a collision takes place, and the steam-boat sets up that the sailing vessel 
did not run out her tack, and thereby caused the collision, the burthen of 
proving the defence rests upon the steam-boat. 

. Held, under the circumstances, that the steam-boat failed in making the 
necessary proof. 

. Ifeld, that where a wharf presented itself as a dangerous obstacle to anear- 
er approach to the shore by a vessel beating, and at the same time a collision 
was apprehended from an approaching and following steam-boat, those nav- 
igating the Leating vessel had the right of exercising ordinary judgment to 
go about—and throw the responsibility upon the steam-boat of keeping clear 
of their vessel. 
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5. Held, that the vessel beating was not bound to incur a risk by coming up 
into the wind, and endeavoring to keep that position until the steam-boat 
had passed. 

6. Held, under the circumstances, that the steam-boat could with proper care, 
having had the other vessel in view a sufficient time, have avoided any colli- 


sion, and was responsible for the damages. 


The facts sufficiently appear in the opinion of the Court. 

F. B. Cutting and W. &. Morton, for libellants, ahe appel- 
lants. 

Erastus C. and Churles L. Benedict, for the Keystone. 

Neson, J.—The libel states that the sloop Thomas Lynch, 
with a cargo of eighty tons of coal, left Philadelphia, bound for 
Brooklyn, 7th November, 1848 ; that onthe 30th of the month 
when beating out of the Kills, and near the entrance into the 
bay of New York, the wind and tide against her, she had: tod 
over to the Staten Island shore on her larboard tack, and hay- 
ing st tood i in as far as was prudent without going ashore, she 
went about, and had just filled away on the starbo: urd tack, wi ien 
the steam tug Keystone, having in tow several barges heavily 
laden with coal, bound to New Y ork, overhauled the said sloop, 
and ran into her, one of the barges having struck her about 
midships, cutting her down to the water, and c: using her to fill 
andsink inaboutten minutes. The answer states that on the day 
mantioned in the libel, the steam tug, bound from New Bruns- 
wick to New York, with a heavy tow, was moving against wind 
and tide down the Kills, after dark, when the sloop Thomas 
Lynch was observed ahead, beating down the Kills, and then 
on the larboard tack; that the tug being a little south of the 
middle of the channel, the sloop crossing * her bo ws, on the same 
tack, passed her a short distan ce starting across th 1e Kills on a 
long tack, the wind being N. N. E.; that just after the sloop 
had passed the tug in safety, and when only about three hun- 
ed feet ahead, and one hundred feet to the leeward, and, at 
te time, a considerable disiance from the Staten Island shore, 
and under no necessity of tacking, and but a short distance 
from the tug, she suddenly went about on her starboard tack, 
bringing her broadside to the tide then run i g ave y strong 
flood, and by the joint force of the wind and ude, drifted down 
upon the tug so rapidly, that it was impossil) le to avoid the col- 
lision; and “that it was caused by the sudden and unexpected 
attempt of the sloop again to re-cross close under the hows of 
the tug, after she had ‘crossed them once in safety, and when 
there was sufficient room for her to continue on her course with- 
out tacking. The question on the case lies within a narrow 
limit ; and some of the facts very material in the determination 
of it, are not in dispute. Both vessels were bound for the New 
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York bay, and were coming out of the Kills, off the Staten Isl- 
land shore, with a pretty strong wind and tide ahead. The 
sloop was ahead of the tug, on her long tack from the Jersey 
to the Staten Island shore, and was seen by the captain of the 
tug, half a mile ahead, while she was on that tack. The tug 
had a heavy tow, and was moving only at the rate of a mileand 
a half the hour. The captain of “the tug first saw the sloop on 
her long tack, over his starboard bow. ” As the tug was nearer 
the Staten Island than the Jersey shore, the sloop must have 
been pretty well on her way towards Staten Island when first 
discovered ; and then she was half a mile ahead. The sloop 
having run out her tack and reached the Staten Island shore, 
of New Brighton, came about and filled for the other tack, and 
had just got under way, when she came in contact with the 
outside tow, on the larboard side of the tug, striking her a lit- 
tle after midships, and cutting her to the water's edge, when 
she sunk. Now, it is not to be denied, under the circumstan- 
ces stated, and not in dispute, but that the sloop had a right to 
keep her course, and run out her tack, and at the proper place 
and time to come about and fill for the other tack, and that it 
was the duty of the tug not to interfere with her, but to take 
care and avoid her. The captain of the tug was bound to as- 
sume the sloop would run out her tack, and then come about, 

as this was her duty as well as her right; and the burthen lies 
upon him to show that the sloop failed in her duty in this re- 
spect, and was in fault, by reason of which the collision happen- 
ed. This burthen has been assumed, and it is asserted that the 
slo: op failed to run out her tack, and came about unexpectedly 
and suddenly before she had completed it, and took the hands 
on board the tug by surprise, and thus produced the collision. 
The whole case hinges upon this allegation in the answer, and 
proof in support of it, and it depends on the evidence of the 
master and hand at the helm of the s sloop, a and the captain and 
pilot of the tug—the former proving that their vessel was with- 
ia thirty yards of the wharf at New. Brighton before she came 
about, and the latter that she was from 150 to 200 yards from 
the shore at the time. None of the other <a ses speak of 
the fact. The master of the sloop stood at the time on her 
bow, and had the best opportunity to judge as to the distance, 
and could not well be mistaken ; on the fact was a sub- 
ject of conversation between him and the man at the helm.— 
They were both aware of the danger of a collision, from the 


proximity of the tug, and her unchecked advance towards them 
and of the necessity of all pr oper measures to avoid it. They 
exercised their best judgment under the circumstances, the wind 
and tide being ahead, and somewhat strong, as to the point 
near the wharf, beyond which it would be unsafe to pass before 
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coming abont, and are responsible only for a sound and judi- 
cious exercise of it. Nor is there necessarily any discrepancy 
on this point in the evidence. The captain and pilot of the tug 
speak of the distance from the shore, not from the wharf, which 
is the material fact. Proving the distance from the shore, of 
itself, affords no information to aid us in determining the ques- 
tion at issue. To make it at all available for this purpose, the 
distance of the wharf from the shore should have been given.— 
It might well be that the sloop came about 150 yards from the 
shore, and still had run her tack as far as permitted by the 
wharf. The proof, therefore, in my judgment, fails altgether 
to establish any fault on the part of the sloop in this respect, 
but the contrary. Again, it is said, the sloop should have luffed 
up into the wind, and held that position, instead of filling away, 
until the tug had passed. But this, it is agreed by the experts 
would have been a perilous experiment, regard being had to the 
wind and tide, and that the manceuvre had to be made in the 
night. It was a peril to which the tug had no right to expose 
her, and for which there was no necessity. She Was seen on 
her tack by the captain, some half a mile ahead, his vessel moy- 
ing at the rate of a mile and a half the hour. With proper at- 
tention to his duty, and assuming that the sloop had fulfilled 
hers, by running out her tack before she came about, there was 
not the slightest difficulty in avoiding her. It required nothing 
beyond aproper look out and competent skill in the navigation 
of the tug. The captain had perfect control of her. He could 
have checked her speed, or stopped, at any point within the 
half mile, when he found her approaching too near the vessel on 
the tack. This he was bound to do; and no excuse that can 
be given is admissible, under the circumstances, or can be sanc- 
tioned by the court, except the establishment of the fact, that 
the vessel on the tack was guilty of fault, and which occasioned 
the accident. If she has conformed to the laws of navigation, 
as was done in this case, as a general rule, the captain ‘of the 
steamer must so manage his vessel as to avoid her, and, if a col- 
lision occurs, he is responsible. The rule is inflexible, and 
should be sternly adhered to. In my judgment, it subjects the 
respondents in this case. 

The deeree below must be reversed, and the case referred to 
the clerk, to take proof of the loss and damage. 
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Review of Haworth et al. vs. Wallace and Lyon. 


[Reported in 2 Harris, 118 ; decided at Pittsburg, September 
Term, 1850.] 


It is there ruled that ‘: Buildings erected by lessee for years on the ground 
eased to him. are not subject toa Mechanics’ Lien.” 

John Haworth had an estate in the ground on which the 
buildings were erected, at the time of their erection, for ten 
years and more, and which will expire September 1, 1858. 

Both the letter and the spirit of the Mechanics’ Lien Law of 
1836, embrace this case. In Calhoun etal. ve. Mahan, 2 Harr. 
58, Judge Bell says—** We must not be hypercritical in scan- 
ning this species of lien and estimating its sufficiency.” This 
has been often said. If this be true as to the form of the lien, 
is it not equally true as to its substance? Have not mechanics 
a lien given to them by statute on the buildings erected by the 
labor of their hands ? and shall the courts refine it away from 
them? What does the Chief Justice mean, when he says “it is 
a rule that a statute is to be interpreted as near as may be to 
the Common Law?’ Without disputing the existence of any 
such rule, I ask what has it to do with the question? It was not 
the Common Law which gave the Mechanics’ Lien, but the stat- 
ute of 1836; and in Bechtel ys. James, that statute was held to 
apply to buildings irrespective of title to the ground on which 
they were erected. That case is reported in 7 Watts, p. 9, and 
and was decided in 1838; the act of 28th April, 1540, was 
passed to restrict the lien “ to the estate in the ground,” which 
was had by “the person in possessicn thereof, and at whose 
instance the building was erected, and to no other or greater 
estate; and it provides that ‘“‘no other or greater estate can 
be sold by virtue of any execution authorized or directed by 
said act.” 

Is not the implication necessary and irresistible, that the es- 
tate in the ground which the builder has, may be sold, whether 
it be an estate for years, for life, orin fee? Whether a mechan- 
ics’ lien would be an available security when fastened upon the 
interest of a tenant at sufferance or at will, is surely very far 
from the law of the case ; as to its philosophy it is not perceived 
what that had to do with the question, and more especially as 
in the case on hand, Haworth had a leasehold interest or estate 
in the ground for ten years and more. 

The argument then is thus stated,—the act of 1836 gave me- 
chanics a lien for their work on buildings erected by them, with- 
out regard to the estate which the builder had in the ground 
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the act of 1849 limits the lien to that estate; Haworth had an 
estate for ten years in the ground on which the buildings were 
erected; ergo, Wallace and Lyon had a statutory lien on Hi; A 
worth’s estate in the ground, which the Supreme Court | yy their 
decision have taken away. 

As to the cases of Church vs. Griffith, 9 Barr, 117, and 
White’s Appeal, 10 Barr, 252, referred to by the Chief ‘us- 
ice, I do not wonder at the anxiety of Judge Gibson to sustain 
he decision in the former case, especially as the opinion in that 
case must have cost a good deal of writhing to reconcile the ca- 
ses cited by him: for example, the case of Holdship vs. Aber- 
rombie, 9 W. 52, decides that buildings erected by lessees for 
vears are subject to Mechanics’ Lien; the very reverse of the 
decision in the case under review. That a lease for years may 
be sold by execution without inquisition, is not because it is 
merely a chattel interest, but because, like a life estate, it might 
not continue for some years, but it is not perceived to be at all 


oo 


applical abie to the present question, which depends on the con- 
struction of acts of Assembly regulating mechanics’ lien, not 


executions. It is true that Church vs. Griffith, does rule that 
“buildings and fixtures erected by a lessee for years for the 
purposes of trade, are not subjects of mecha nics’ lien.”’ But see 
Morgan ys. Arthur, 3 W. 140, where it was held that a “ steam 
engine used for pr apelin ig a saw mil, is part of th e building, 
and as ile within the mechanics’ lien law.” In that case the 
imate ria 1s were furnished to Barbe, and who contracted with 
Bion gan the owner of the ground, to put up a steam saw mill 
si onal ine at his own expense, he having no interest in the 
gr und, and Mon rgan being no party to the contract with the 
plainti iffs, eal yet it was held, on the authority of Gray vs. 
HTolds hiy Ss. & R. 413, that the lien was good. Gray Vs. 
Bis rules «thet Sa copper kettle or boiler in a brew house 


"a part of the free hold, and subject to the meclianics’ lien law. 


The error which the Supreme Court have fallen into, methinks, 

is this. Because it was held in Lemar vs. Miles, 4 W. 530, 

that a steam engine set up by a lessee for years for purposes 
. 1 . wad , [et L. ¢ } } 

of trade, is personal property, and therefore may be sold on a 


fi. fa., \t was thought that a mechanics’ lien would not attach 


to it—forgetting that the same thing when erected by the own- 
er, was held to ‘be a part of the realty and passed with it by 
sheriff's sale, thus showing that the supelion of mechanics’ lien 
was superior to and entirely independent of the question wheth- 
er the building was real or personal estate, for purposes of ex- 
ecution merely. Goods pledged may be attached or levied and 
sold in execution, page to the rights and interests of the paw- 
nee: and in Bickel es. James, (supra,) Judge Gibson referring 
to the acts of 1805, 1806 and 1808, says, “the Legislature 
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hypothecated buildings for debts contracted in the construction 
ofthem * * the lien was no longer an accessory of the 
owner’s title, but became an independent incumbrance,” ete.— 
In Church vs. Griffth, p. 120, Gibson says—‘ Strictly speak- 
ing, the question is not whether the estate in the lease was 
bound by the lien, but whether the absolute property in the 
building and material was.” The act of 1840 limits the lien to 
the estate in the ground, or in the lease as the Judge inaccu- 
rately calls it, and Church vs. Griffith is no authority agaist it. 
In 5 W. 487, Anshutz vs. M’Clelland, cited by Gibson, it was 
held, that ‘‘a mechanics’ lien may be entered against a lessee 

of the property who was the contractor with the mechanic for 
the erection of the building.” The conflict of decision, so much 
deprecated by the Judge, seems to have been produced by him 
and not by Judge Hepburn. The case of M’Clelland vs. Her- 
on, 4 Barr, 67, cited in the case under review, shows that a 
term for years may be sold on a levari faceas sur judgment on 
scire facias on a mechanics’ lien. The case of White's Appeal 
also cited, decides only that.an engine house, &c., was not a 
building within the meaning of theact of 1856, and Rogers, J., 
says at p. 254, “on what species of property the lien attaches 
is left as before the passage of the act of 28 April, 1540.” In 
the case under review, it was not pretended that the buildings 
themselves were not such buildings as came within the mean- 
ing of the act of 1836, but that the estate or interest which 
Haworth had in the ground was only a chattel-real: and what 
of that ? May not chattels-real be sold by execution as well as 
chattels personal? May not the sheriff upon an execution against 
one of two partners for a private debt, sell the interest of the 
partner (defendant) in the partnership property, subject to the 
payment of the partnership debts without selling the very goods 
themselves? And if the mind of the court labored under the 
impression that a judgment is not a lien upon a chattel-real, yet 
if the Legislature have said more than once that the mechanic 
and others, shall have a lien for their work, &c., upon a b wil l- 
ing ere ected by them, what right have the court to say nay! I 
think I have shown that the decision, in the case under review 

is in conflict with Holdship vs _ Abercrombie, Morgan vs. J r 
thurs, Gray vs. Holdship, McClelland vs. Herron, ‘Anshutz vs. 
McClelland, and Biekel vs. James, and that it is not sustained 
by Church ys. Griffith, nor White’s Appeal; and if it be, that 
they are at clear variance with the spirit and letter of the acts 
of 1836 and 1840, which were designed to secure the mechanic 
for his labor and the material-man for his material furnished in 
and about the erection of a building—and whether the builder 
has an estate for years, for life, or in fee, in the ground on 
which the building is erected, is only material so far as it may 
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eunble the mechanic or material-man to realize the amount of 
his lien—that the proceeding to enforce the lien is a plain pro- 
ceeding én rem, (or against the building)—and the interest or 
estate of the builder is sold upon the levari facias. If it be an 
estate for years, at the expiration of the term, the purchaser 
standing én loco tenentio, must surrender to the remainder-man 
or reversioner precisely as the lessee is bound to do, the pur- 
chaser being the legal assignee of the lessee; as the plaintiff in 
an attachment in execution, is the statutory assignee of the 
debt attached. 
[Legal Intelligencer. 


[From the Western Law Journal, Sept. 1851.] 


Court of Common Pleas, for Hamilton Co. Ohio. 
[Before the Hon. Rossrt B. Wanrpen, President Judge. ] 


FRANCES WRIGHT D’ARUSMONT vr. WILLIAM PHIQUEPAL D’ARUS- 
MONT, AND OTHERS. 


Divorce—Alimony—Conflict of Laws—French Code— 
Allowance pendtente lite. 


T. Walker and W. Y. Cholson, appeared for the complain- 
ant. J. H. Tilden, for the respondents. : 

This was a motion made for an allowance, during the pen- 
dency of a suit in chancery, td) enable the complainant to carry 
onthe suit, and at the same time have a comfortable subsist- 
ence; and, also, for an injunction and receiver. 

At the time of filing this bill the complainant was a married 
woman, whose domicil was in Tennessee. She has since been 
divorced by a decree of the proper court of that State, as is 
shown by her supplemental bill, on the ground of abandonment 
by her husband, and gross neglect of duty. 

In her original bill, she claimed the interference of this court 
as a Court of Equity, on the following ground: 

There was a large property (some 80,000 or more) situated 
in this county, which her husband had settled in trust, without 
her previous knowledge or consent ; which property was all origin- 
ally hers, or the avails of what was originally hers; but which 
had passed into the name of her husband, before creating the 
trust. This property consists of loans on bond and mortgage, 
and of real estate purchased in foreclosing mortgages. 
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Being a resident of Tennessee, she could not seek her divorce 
here ; and she was advised, that a deeree of divorce and alimo- 
ny there could only affect property there situated. 

Therefore, to prevent the property here from being placed 
further beyond her reach than it already was, and to make it 
amenable to such rights as she might establish, notwithstanding 
the trust created by her husband, she filed this bill, claiming 
this property, or some part ther cof, as equital lyhers, and pray- 
ing for an injunction, receiver, and general relief. 

Tn support of this claim, she alleges that the parties were 
married in France, in 1831, under the French law, by a French 
officer, in the presence of French witnesses, (of whom General 
Lafayette was one,) and with reference to a French domicil ; 
wherefore her proprietary rights are to be determined by the 
French law, although there was no antenuptial contract, inas- 
much as all the property, wherever situated, came from her, he 
never having brought to the marriage, or since earned, a single 
dollar ; although, from her confidence in his h ionor, she allowed 
him to change ‘the investments to his own name. 

She further alleges, that in 1847, her husband, and their 
daughter, without any just cause, abandoned her in Paris, came 
to this country, arranged a settlement of the property here in 
trust, without her previous knowledge or consent, and have ever 
since lived separate from her, and refused all intercourse with 
her. 

That, in order to coerce her to execute certain deeds of set- 
tlement: first, of an estate in Dundee, Scotland, inherited af- 
ter her marriage: and secondly, of an estate in Tennessee, 
known as the Nashoba estate, purchased by her before mar- 
riage, and still standing in her name; the deed of trust made 
her execution of these deeds of settlement a condition of re- 
ceiving any benefit under the deed of trust, and that under this 
coercion, and in misapprehension of her legal rights, she execu- 
ted the required conveyances. 

That the deed of the Tennessee property is not duly execu- 
ted according to the laws of Tennessee ; ; and has not been re- 
corded there, but remains in her possession, subject to the order 
of the court. 

That she is now in a condition of almost utter destitution, al- 
though the entire estate, here and elsewhere, is ample to sup- 
port ‘all, being not worth less than $150,000. 

That if her rights are not to be governed by the law of 
France, she is entitled to relief under the law of Ohio, and tobe 
restored to some part, or all of the property which she brought 
to the marriage. 

The bill does not call for an answer under oath, but an oath 
is yolunteered. The case is not ready for final hearing, but af- 
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fidavits have been filed by the complainant in support of some of 
her principal allegations. And the main question for the court 
now was, whether an allowance shall be ordered for counsel fees 
and subsistence, until a final hearing. 

The motion for a receiver was waived ; and an injunction, to 
the extent asked, was not resisted. The only question, there- 
fore, was as to the allowance pendente lite. 

And on this question, the rule was claimed to be this: 

Whenever a married woman has probable cause to litigate 
with her husband, as to property in contest between them, and 
has not the means of supporting herself in the meantime, and 
carrying on the litigation, a Court of Equity, will order an al- 
lowance to be made to her, out of the contested fund, for both 
these purposes. 

The reason is, the necessity of the case. She cannot sue in 


forma pauperis ; and without such allowance she cannot have 


her rights judicially investigated. 

Unless, then, upon the present showing, the Court is satis- 
fied, beyond any reasonable doubt, that the complainant has not 
even a probable claim to relief in equity, an order will be made 
for the allowance now moved for. The case of Snyder vs. Sny- 
der, 3 Barbour’s 8. C. Rep. 624, lays down the rule in as broad 
terms as this. 

In support of complainant’s claim her counsel took the fol- 
lowing positions: 

1. This was a French marriage. 

It was solemnised in Paris, before the French constituted au) 
thorities, and according to their forms, which could not have 
been done, unless one at least of the parties had his domicil 
there. Sce Code Nap. art. 63 and 155. It was the husband’s 
domicil of origin, and if he ever acquired a domicil in tke Uni- 
ted States he lost it when he went to France before the mar- 
riage. A vague intention to return to the United States with- 
out reference to any specific time or place of sojourn, would 
not affect the French domicil. But the act of marriage states 
that both parties were domiciliated there, and this is conclu- 
sive. 

Ifence the rights of the parties are to be determined by the 
law of France. 

2. The property in possession of the parties at the time of 
marriage could only be affected by express contract, or by op- 
eration of law. If affected by neither, the rights remained the 
same as before; if affected by either, then the contract or the 
law would show the nature and extent of the change of the 
right of property; and in any controversy as to that right, the 
contract or the law, as the case may be, must govern. Now, a 
removal of the persons or property to another jurisdiction could 
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not change rights of property thus vested. As to property af- 
terwards acquired in a new residence, it may be different ; the 
law of the jurisdiction in which it is acquired may govern that, 
and the distinction has accordingly been taken. But in this 
case, we contend there has been no such change of residence, 
or at any rate no new acquisition of property. (See Meigs’ 
Rep. 542; Ib. 620; Story’s Confl. Laws, § 48, 145-189, 1! 1: 
8 Paige, 261-265; T B. Monroe, 153; 4 Barbour’s 8. C. Rep 
995; 4 Ib. 504, 518; 1 Woodb. & Minot, 7; 19 Maine, 203, 
301; 3 Ves. 199, note; 8 Cranch, 255, 335; 3 Wheaton, 14; 
5 Metcalf, 588; 1 Ib. 250.) 

Under the French Law, where there was no contract as 
to property, on a dissolution of the marriage (although there 
can now be no divorce, so as to enable the parties to marry 
again.) the wife is entitled to be restored to all her property, 
or at least to half. See Code Napoleon, art. 1387, 1393, 1400, 
mg Story’s Conf. Laws, § 130. 

. This Court will give full effect to the divorce in Tennes- 
see, as much as if it had been granted in this Ssate, and the de- 
cree will be conclusive of the facts found. See 7 Ohio Rep., 
Pr. I1., 282; 10 Ib. 27; 2 Blackford, 407; Page on Divorce, 
“ 

>. There can be no doubt of the jurisdiction of this Court, 
to carry out the law of France as nearly as may be. See F 
Paize, 261, 270; 3 Johns. Ch. Rep. 190, 211; 6 Barbour’s §. 
C. 498; 7 Ib. 226; 2 Sandford’s Ch. Rep. 33. 

6. But without reference to the French laws, this Court can 
grant relief, in the shape of alimony under the Ohio statutes. 
See Swan’s Stat. 294,§ 7; 44 Ohio L. 115. For although a 
previous residence is necessary in applying for a divorce, it is 
not in applying for alimony. 

There is also a general chancery jurisdiction in such cases 
shapealons of that conferred by statute. See 1 Smedes & 
Marsh. Ch. Rep. 51, 65; 4 Hen. & Munf. 507; 4 Randolph, 
662; 2 B. Monroe, 142: : 3 Dana, 28; 4 Barbour’s 8. C. Rep. 
207; 1 Johns. Ch. Rep. 364. 

8. In order to decree alimony, pendente lite, it is only ne- 
cessary to present a probable case, one deserving of investiga- 
tion. 1 Johns. Ch. Rep. 109; 1 Ib. 364; 1 Barbour’s 8. C. 
430; 8 B. Monroe, 496; 2 Ib. 145; 3 Barbour’s 8. C. Rep. 
624. 

%. As to the deed of trust of September 17, 1847, it is void 
because executed with a view to a separation. See Code Na- 
poleon, art. 1443; 7 Yerger, 283; 7 B. Monroe, 133; 4 Dana 
141; 4 Johns. Ch. Rep. 501; 4 Paige, 516; 5 Ib. 509. 

10. The two deeds of the Dundee property a of the Nash- 
oba property, are void because procured by coercion, and under 

VOL. XI.—No. 3. 
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a misapprehension of legal rights. See 11 Ohio, 480, 458; 2 
Barbour, Ch. Rep. 500; 9 Conn. 114; 7 Paige, 157; 4 Ohio, 
358, 365. 

11. The deed of the Nashoba property is also void, on ac- 
count of defective execution. It has no seal or acknowledge- 
ment according to the law of Tennessee. 1 Yerger, 429. 

12. This deed is also rightfully withheld by complainant in 
self-defence. But she has now placed it in the custody of the 
court, and subject to the final decree in this case. 

Counsel for respondents took the following positions : 

1. Authorities cited against the motion for injunction and 
receiver. 5 Daniel’s Ch. Pr. 407, 408, 410, 427, 429; 1 Smith 
Ch. Pr. 569, 595, 628, 629; 2 Story’s Eq. Jurisp. § 907, 908 ; 
King vs. King, 6 Vesey, 172; Leadworth vs. Edwards, 8 Ve- 
sey, 45; Knight vs. Duplesir, 1 Ib. 324; Harding vs. Glenn, 
18 Ib. 281; Howard vs. Papera, 1 Madd. R. 142. 

2. Allowance. The defendants contended that an allowance 
could not be made, either, 1. As Alimony; or, 2. As an exer- 
cise of chancery jurisdiction. 

I. Alimony. The defendants contended that an allowance 
of alimony was the enforcement of the merely conjugal, person- 
alrights and duties of the married parties, and that the case, 
so far as their object was concerned, should be considered and 
decided as a distinct case, wholly independent of that made by 
the bill, addressed to the court as a court of chancery ; and that 
the court could not decree alimony now, or at the hearing. 

First. Because the court had no jurisdiction ; in support of 
which, the following reasons and authorities were adduced : 

1. The petitioner had not acquired a year’s residence as re- 
quired by statute: and it was argued that there was no differ- 
ence between a petition for divorce, and a petition for alimony 
alone. Story on the Confl. of Laws, § 200, 203, 204, 214, 216, 
216, 217, 218, 226, 230; Swan’s Statutes, p. 294, sec. 7; 
McCartly vs. Decain, 2 Russ. & Mylne, 614, 620; Maguire 
vs. Maguire, 7 Dana 186; Person vs. Person, 2 Russ. & Mylne 
614; Jackson vs. Jackson, 1 Johns. R. 431; Piatt vs. Piatt, 9 

Jhio Rep. 37. 

2. The petitioner, pending the proceedings here, had obtain- 
eda decree of divorce vinculo matrimoni?, in Tennessee ; and 
was not now a wife, so as to be entitled, on principle and au- 
thority, to apply for alimony. And it was contended that the 
defence to these proceedings, furnished by that decree, opera- 
ting like a defence, by way of plea puis darrien continuance 
at law, was equally conclusive under our statute, and upon gen- 
eral principle. Piatt vs. Piatt,9 Ohio Rep. 37; Cooper vs. 
Cooper, Part 2, Ohio Rep. vol. 7, p. 288; Cooke vs. Cooke, 1 
Barb. Ch. Rep. 639; Mechan ys. Meehan, 2 Barb. Sup. Ct. 
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Rep. 277; Dean vs. Richmond, 5 Pick. 461; nd citing also 
4 Metcalf, Mass. R. 303; 4 Rawle, Rep. Penn. 182; 2 Serg. 
& Rawle, 491; 4 Mass. R. 99; 2 Knapp. Rep. 926: 1 B lack’. 
Ind. Rep. 364; 2 Vesey, Ire, ©65; 1 Smedes & Marsh. Ci. 
Rep. Miss. 51. 

But if the court should be of opinion that it had jurisdiction, 
then it was contended that a case was not made for its exercise. 

1. Bee .use the petitioner appeared to havethe means of sup- 
port, independently of the husband. ‘This point was argued on 
the evidence, and the following authorities: Worden vs. Wor- 
den, 3 Edw. N. Y. Ch. Rep. 387; Logan vs. Logan, 2B. Mon. 
149; Butler vs. Butler 4 Litt. 205; Barlett vs. Bartlett, 
Porter's s Rep. 387, 

. Because the separation of the parties was by the act of the 
petitioner ; and it did not appear, and was not denied, that she 
was abandoned by her husband, and it was denied also that the 
decree in Tennessee was evidence to prove an abandonment. 
Finley vs. Finley, 9 Dana, Rep. 52; Butler vs. Butler, 4 Litt. 
205. 

Because, as the sole object of the suit wasalimony, it was 
the duty of the court to inquire whether the petitioner could ob- 
tain a decree at the hearing, and to refuse an allowance if she 
was the party in fault; although it was admitted that if she 
were seeking a divorce ‘also, the allowance might, in the exer- 
cise of the discretion of the court, be made, even if it seemed 
probable that she would fail at the hearing. And it was con- 
tended that, in point of fact, she was the party in fault. Bissell 
vs. Bissell, 1 Barb. Sup. Ct. Rep. 450; 1 Ib. 64; 3 1b. 624; 9 
Dana, 52; 7 B. Mon. 424; 8 Ib. 124. 

Second. It was claimed that the court, as a court of chan- 
as could not allow alimony in any case. 

The grant of express power to allow alimony in mn n 
oe is a prohibition against the exercise of the same power 
other cases; and if any “impediment exists to its exercise, under 
the statute, that obstacle cannot be removed by supposing the 
case merely to appertain to the chancery jurisdiction of the 
court. 

2. Alimony is not a subject of chancery jurisdiction. Olin 
vs. Hungerford, 10 Ohio Rep. 270; 1 Story Eq. Jurisp. $1422, 
1428 ; 2 2 Chitty Gen. Pr. 435, 462; 1 Fonb. Eq. book 1, chap. 
2, sec. 6, p. 98; 1 Bl. Com. 441; Prather vs. Prather, 4 Des- 
saus. Rep. 33; Julieneaux vs. Julieneaux, 2 Ib. 45. 

Considering the case apart from the demands of the peti- 
tioner, as wife, and as involving only her rights as the claimant 
of the property in controversy, it was denied by the defendant, 
that the court had any power, pendente lite, to order money to 
be paid to one of the adverse parties by the other. And if 
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this could be done in any case, it could only be properly done 
while the relation of husband and wife subsisted between the 
parties, and in a case in which the court should at the same 
time pronounce upon the rights of the parties. It was denied 
that the complainant had any claim to relief in a court of equi- 
ty; and the argument, on this part of the case, consisted in a 
reply to the grounds taken by the counsel for the petitioner, 
which was as follows: 

I. It was claimed by the counsel for the complainant, that 
the case should be governed by the French law; and that by 
that she was entitled, on a dissolution of the marriage, to a res- 
toration of all the property owned by her at the time of the 
marriage. ‘To which the defendants answered: 

1. That the trust-deed of September 17, 1847, was, so far as 
the daughter was concerned, a proper and valid exercise, under 
the French law, of the administrative powers of the husband. 

2. That, under that law, the property of the community could 
not be divided, until the community should, by some means, be 
lawfully dissolved, and that such dissolution had not taken 
place. That the divorce in Tennessee did not work a dissolu- 
tion, because, when the marriage was celebrated, the laws of 
France did not authorize a divorce; that the cause for which 
that divoree was professedly pronounced, was not such as would 
lead to a judicial separation of persons under the French code, 
2nd that, in point of fact, no such cause was made out by the 
proof. 

5. And that even if the community, claimed to have existed 
under the French code, could be considered as dissolved, so 
that the property of the parties could be divided, the mode of 
division would be by moieties. 

If. It was denied, however, by the defendants, that the laws 
of the place of the marriage could be applied. 

1. Because the law of the place of the marriage isareal (and 
not a personal) law, having no extra-territorial force, and not 
forming a part of the contract. Story’s Confl. L. § 168, 171, 
175, 176, 186; Ordionaux v. Ray, 2 Sandf. Ch. Rep. 33; Le- 
britton vs. Nouchet, 3 Martin, La. Rep. 60; Saul vs. His Cred- 
itors, 17 Martin, Rep. 598; Beard vs. Base, 7 B. Mon. Rep. 
13. 

2. Because the actual domicil of the parties, at the time of the 
marriage, was not in France, but in the United States, in con- 
templation of which, the marriage, which was celebrated while 
the parties were in transitu, was contracted. Story on Confl. 
of Laws, § 41, 44, 45, 46, 47, 48, 175, 176; Ford’s creditors, 14 
Martin’s Rep. 578 ; Story on Confl. of L. $160, 163, 166, 168, 
174, 192, 194, 196, 198. 

3. The parties, after the marriage, removed to the State of 
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Ohio, and during their residence there, by mutual agreement, 
vested their property in the husband. Story’s Confl. L. § 55, 
56, 59, 69, 102, 103; Male vs. Roberts, 3 Esp. Rep. 63; 
Thompson vs. Ketchem, 8 John. Rep. 189. 

ILI. It was claimed by the counsel for the complainant, that 
she was entitled to relief, under the act to amend the act in re- 
lation to divorce and alimony, passed March 2, 1846. Ohio 
Laws, vol. 44, p. 115. This proposition was denied, on the 
ground: 

That the case made could not be brought within the pro- 
visions of that act 

That the act was not in terms retrospective; and, 

3. That if the act was intended to be retrospective, it was 
void, because property rights, acquired by marriage, are pro- 
tected by the provision contained in the Federal Constitution, 
against State legislation, to impair the obligation of contracts. 
Lefevre vs. Lefevre, 10 Barr, Penn. Rep. 505; McLellan vs. 
Nelson, 27 Maine, 129; Swift vs. Lace, 27 Ib. 285; Snyder 
vs. — » Barb. § Sup. C. Rep. 621; Holmes vs. Holmes, 4 
Ib. 29 

IV. “The general equity of the case was denied on all the 
grounds claimed by complainant. 

As to the property embraced by the trust-deed ; it was con- 
tended that this property belonged to the husband, in his mari- 
tal right, having been reduced to possession by him, and that it 

could not be subjected to the equity of the wife toa settlement, 

Udall vs. Kenney et al., 5 Johns. Ch. Rep. 464; Same case, 
3 Cowen, Rep. 590; Huber vs. Huber, 10 Ohio Rep. 3871; 
Ramsdell vs. Craighill, 9 Ib. 197; Dixon vs. Dixon, 18 Ib. 
113; Bogue vs. Krebs, 6 Harr. & John. 37, and numerous 
other cases. 

2. It was denied that, in point of fact, the marital rights of 
the husband were acquired i in a manner which would enable the 
court to raise a trust in favor of complainant. 

3. And the evidence was reviewed, to show that none of the 
— of fraud, made by the compl inant, were sustained. 

4, And it was contended that the settlement of the property 
of the parties, by and in pursuance of the trust-deed, was in it- 
self just and reasonable, and substanti: ally in pursuance of their 

understanding long previously existing; and especially that it 

was essentially such as had been desired by the complainant 
herself. 

Jud; ze WARDEN delivered the following opinion: 

“This is a singular case. ‘The record will embody the his- 
tory of two lives, “the portraiture of at least two marked and in- 
teresting characters, and the story of many important events, 
The bill, the answers, the correspondence, are a volume of mor- 
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21 lessons; the argument would make a book, a valuable book, 
of equity jurisprudence. 

“T shall never forget those mornings in the law library, those 
irguments, those studies, those eloquent appeals to enlightened 
thought and exalted feeling. All the questions were held up 
to 0 view in onery possible light; never, indeed, were such ques- 

ons more cl arly elucidated. And if, in the course of this 
opinion, many of the points in that almost perfect argument of 
‘ounsel, on both sides, are really untouched, and apparently 
unnoticed, it will certainly not be because any one of them has 
failed to engage my attention. 

* T have carefully considered all the arguments of counsel, 
and earnestly endeavored to do justice between these parties. 

* And now, after advisement, which has occupied every mo- 
ment of the time left me by the pressure of public duties, and 
the painful interruptions of domestic afflictions, I venture to pro- 
nounce the opinion I have formed. 

“The relief asked by complainant is, I think, in the nature 
of alimony. At least, the structure of the bill is such, that 
whatever relief may be appropriate, the pleader evidently con- 
templates that relief, as a consequence of the divorce, which the 
petitioner declared her intention to seek in the proper court, 
pending the proceedings in this. 

“ Regarding the bill as one for alimony, the counsel for re- 
spondent has “ably and ingeniously argued that this court. is 

without jur isdiction, to allow such relief to a resident of Ten- 
nessee. We do not so understand the law. There are good 
reasons why it should not be so construed. First, because such 
i strict and restrictive construction would confer on this court 
2 eripped jurisdiction, and ought only to be adopted upon con- 
viction that the language will not bear a construction more fa- 
vorable to the complete administration of justice, and more har- 
nonious with the objects of the legislation to which it belongs. 

‘We are inclined to the opinion that alimony, in Ohio, can 

nly be allowed for the causes pointed out in the statute ; but 
if we resort to the strict construction adopted by counsel, we 
shall not have reason to restrict the remedy as claimed. The 
language so construed, occurs in the seventh section of the Di- 
vorce Act. What is meant by “cases aforesaid?’ If we do 
not apply it to the first section, to which shallit apply? To the 
second? That provides for applications for divorce. Now, how 
can a case in which the wife asks for alimony alone, be a ‘ case 
xforesaid’ (in which divorce is asked)? Nor is the application 
of the phrase more appropriate to the stxth section, which pro- 
vides for residence as to alimony. In fact, every other section 
of the statute, except the first, relates to applications for divor- 
ces, or the acts and proceedings of courts upon them; and al- 
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though that first section defines the causes of divorce, it is the 

nly one which can furnish the ‘ cases aforesaid,’ in which it 
can be said that the petitioner prays for alimony alone. And 
if we go to the next section, which provides ‘that the wife shall 
file her petition under the provisions of this act, praying for a 
divorce from her husband, the residence of her husband shall 
not be so construed as to preclude her from any of the provi- 
sions of this act,’ we shall find additional suggestions for doubt- 
ing the correctness of the restrictive construction. It is claimed 
that the common rule, that the residence of the wife follows that 
of the husband, applies to a case of divorce, and yet that the 
destitute wife cannot follow her husband into the Courts, where 
alone her wants can be supplied. I think the operation of the 
words ‘cases aforesaid,’ is to furnish the courts with the caus- 
es for which alimony may be allowed. 

“* And I am the more inclined to such an opinion, as regard- 
ing the illustration of the difficulty attending the opposite doc- 
trine yielded by the very case before us. The complainant de- 
clares that she will, pending these proceedings, seek a divorce 
in Tennessee, and will thereupon ask such decree as to her 
rights, as she would be entitled to under the French code ; that 
is, she asks alimony, and, as the rule for granting that, she ap- 
peals to the French code. ‘Treating the case as one for alimo- 
ny, it is clear that she can only have full relief in this court ; 
and it would be strange, ifshe must first have her decree for ali- 
mony in Tennessee, and then come into a court of law or chan- 
cery in Ohio, for the purpose of enforcing that decree. 

“ But it is next objected, that the complainant cannot have 
alimony, because she is no longer a married woman. This is 
not the law in Ohio, notwithstanding the former opinion of com- 
plainant’s counsel. Strictly, it is not law anywhere; for the 
sentence of divorce always precedes that of alimony, when both 
are sought by the same process. It is enough, however, that 
when the complainant filed her bill, she eas a married woman, 
and that she is now merely asking a clear legal consequence of 
a divorce, obtained, pending these very proceedings, and with 
strict reference to them. 

“The next objection is, that if the jurisdiction is estabtished, 
the complainant has no merits. Let us examine this part of the 
case. 

* As I have already said, or intimated, if the complainant 
has made out none of the causes, specified in the first section of 
the divorce act, she can have no relief in the nature of alimony, 
using that term according to the common definition, and exclu- 
ding, for the present, all idea of alimony, pendente lite. 

“ But Iam clearly of opinion that she has sufficiently and 
satisfactorily proved at least one of those causes. The words 
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‘gross neglect of duty,’ are not employed, but such is the sub- 
stance of the allegation, and such is the effect of the decree, di- 
yorcing the parties, pronounced by the Tennessee courts. True, 
we are here met with the difficulty, that the French law does 
not allow divorces. But the complainant does not lose her rights 
under the French law, because she has been divorced: all that 
can be said is, that the divorce is not, as a divorce, a title to 
such a restoration of property as claimed by her. In her bill, 
she states cause for divorce, substantially ; ‘and she there inti- 
mates that when she shall have ac quired the right to sue in a 
‘Tennessee court for such relief, she will there ask for a divorce. 
Having been divorced pending this proceeding, she now de- 
mands alimony, and claims as such alimony the enforcement of 
her rights under the French code. Now, her claims under the 
French code depend upon the question, whether there has been 
such a cause for the divorce in Tennessee, as would, under the 
French code, have supported a divorce for cause determinate. 
So that, although she may be entitled to alimony, she may still 
not be entitled to such alimony as would defeat the operation of 
the French law, if we shall find that the law of the place of the 
marriage contract governs us in this case. Let us examine, 
then, whether the law of Ohio, or the law of France, is to fur- 
nish us with the rules for ascertaining these parties’ rights. 

“In the condition in which I am now placed, I cannot so 
fully state the reasons for the opinion I have formed on this 
subject, as in other circumstances I would be disposed to do. 
Without revie wing the anthorities in this plac e, and confessing 
that attentive consideration of the ease cited has not entirely 
relieved my mind of doubt, I venture to state these proposi- 
tions: 

‘There is a distinction between the construction of ordinary 
contracts and that of the marriage coutract, so far as property 
is concerned. 

‘‘In either case, however, the ¢xiention of the parties ought 
to govern in any suit between the parties alone, or between 
them and such as have not the protection given to innocent pur- 
chasers or creditors, or the like. 

‘Where the parties agree that, notwithstanding any change 
of residence, the property acquisitions shall be governed by the 
laws of the State where they marry, that agreement ovglit to 
be respected in the settlement of all questions between the par- 
ties, and in all courts, unless the rights of innocent creditors or 
purchasers would thereby be affected, or unless such would con- 
travene the laws or policy of the State in which such relief is 
sought. 

“he parties may so agree, not only by written articles, but 
by merely verbal or implied contract. 
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“Tn the absence of such written articles, verbal agreement, 
or implied contract, the mere fact of marrying in one country 
furnishes no presumption that the parties agree to govern all 
their property acquisitions by the law of that | place, irrespective 
of all changes of domicil. 

‘*Upon the question of fact, whether there was any such 
agreement, it is admitted that there were no written articles of 
such a contract, and, under the rules of Jaw which I understood 
to govern allegations and denials in a chancery cause, I have 
no proof, which can now he considered, that the parties had 
any agreement on the subject. It is possible, however, that the 
complainant may prove what she claims on this subject, and the 
only effect of its being for the present wnproved, is to leave for 
future determination the question whether, supposing the plain- 
tiff entitled to alimony, the French code or the common law is 
to be regarded in determining the relations of the parties as to 
their property. In this state of uncertainty I find it unneces- 
sary to express any opinion I have formed as to the settlement 
of property questions under the foreign law, in cases like this. 

“Tam equally relieved in the question, whether the com- 
plainant has merits requiring the allowance of alimony as a con- 
sequence of her divorce. The decree of the Tennessee court 
finds such facts as prove the existence of one of the causes for 
alimony known to our law, viz: gross neglect of duty. Epp py 
I esteem myself, in being thus dischar ced of the most delicate 
and difficult task that could be i impos sed upon any court. 

** We have, asI have said, been called upon in this strange 
case to review the history of two lives, and the opening of an- 
other. ‘Two lives that are closing in suffering and sorrow ; an- 
other, the happiness once of the others, the solicitude now of 
both! We have been looking upon a fearful picture, and I 
breathe freely once more, when I become certain that it is not 
my painful duty to copy such a portraiture of broken ambition, 
disappointed hope, and lost happiness. I congratulate myself 
that I am released from the responsibility of saying what demon 
it was that turned all this love to hate, and ‘their home into 
hell; I dare not say, if I had to meet such a responsibility, 
whether the picture painted by either party, would be such a 
one as I should draw, in the light supplied by the history of 
ines sorrows, contained i in the evidence before me. 

“T hasten to dispose of the remaining questions. It is said 
the complainant, though she may in the ‘final deeree be entitled 
to alimony, ought not to have any allowance pending these pro- 
ceedings, because she is now freed from the disability of cover- 
ture. We do not think that a good reason for refusing the al- 
lowance; she was married when she filed the bill; she is aged 
and infirm; she isas much entitled to support and maintenance 
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now as she will be on the final hearing. It is further objected 
- the allowance, pendente lite, that she has already the means 

f living decently and comfortably. We do not find so from 
the testimony. Tam of opin ion, that looking to all the cireum- 
stances of the ease, I could not do better than to direct pay- 
ments analogous to those provided in the trust-deed. The 
respondents can hardly object to sucha course, for such in sub- 
stance is their own arrangement; and the only difficulty sug- 
gested is that the trustee, as such, and upon his own responsi- 
bility, cannot make payment until the complainant surrenders 
the deed to the Nashoba estate. From this difficulty, the order 
here made will relieve him, for it will be as alimony, and not as 
money paid under the trust -deed, that he will deliver to the 
complainant sums equal to her provision in the trust-deed. 

‘* We here intimate no opinion as to the force of the trust- 
deed. The parties stand, in allegations and proof, so opposed, 
that it would be wrong now to settle that question. Nor shall 
I make any order, for the present, as to the delivery of the 
Nashoba deed ; that will depend upon the disposition of the 
trust-deed. 

‘“‘T have not found it necessary to decide a the ease, con- 
sidered as one in which the husband is trustee for his wife— 
That is also a part of the case in which the bill and answer are 
at issue, and the proof does not yet satisfactorily appear. But 
here also the complainant has probable cause to litigate, and 
here also I find reasons for making such an allowance as I have 
already intimated I should direct. 

“Briefly, then, Iam satisfied that this court has jurisdiction 
of the case, first, as one of alimony; and, secondly, as one of 
the nature just indicated. I am further satisfied that she has 
probable cause to litigate with her husband on cither of these 
questions, and I allow her alimony, pendente lite, and till furth- 
er order, in sums analogous to those provided in the trust-deed ; 
thus relieving the trustee from any possible difficulty of paying 
under that deed, until he has secured the Nashoba conveyance, 
and postponing the determination of all other questions until 
full proof and further advisement. 

‘“‘T cannot see any necessity for either injunction or receiver 
at present, except so far as counsel appear to have agreed. 

“An order may be drawn for my signature in accordance 
with this opinion.” 





Note.—The Court ordered $800 to be paid to complainant now; one-third 
of the in come of the property here to be paid quarterly hereafter, and a coun- 
sel fee of $800 on each side. 
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PEDERAL AND STATE SOVEREIGNTY. 
Opinion of Charles B. Goodrich, Esq. 


We have been favored with the following copy of the opinion 
of Mr. Goodrich. It is well worth preserving, as an able ex- 
position of the views of a learned and thoroughly read lawyer, 
upon a law question of great importance.—Boston M. L. Rep. 

Cause Stated.—* Thomas Simms, said to be a fugitive from 
service or labor, due to a citizen of the State of Georgia, is now 
in the actual custody of Charles Devens, marshal of the United 
States, by virtue of an order or warrant issued by a commis- 
sioner of the United States, upon the application of the party, 
by his agent, to which the service is said to be due. He isalso 
in the custody of said Devens, under and by virtue of an order 
or warrant issued by a commissioner of the United States, found- 
ed upon a complaint against Simms, for an alleged criminal of- 
fence against the laws of the United States.” 

Questions Proposed.—* 1st. Has the sheriff of Suffolk coun- 
ty, a State officer, by himself or deputy, a legal right, by vir- 
tue of process, civil or criminal, issued by and under the author- 
ity of the Commonwealth of Massachusetts, to arrest and take 
the said Sims, from the custody of said Devens, against his 
consent, and for that purpose use such force as may be requi- 
site to accomplish such seizure ? 

‘2d. Suppose the criminal process in the hands of Devens 
shall be released, abandoned, or in any manner become inoper- 
ative,—the said Devens retaining the said Sims under the pro- 
cess by which he holds him as an alleged fugitive,—has the 
sheriff or his deputy, in such event, by virtue of State process, 
civil or criminal, a legal right to seize said Sims, and to use 
such force as may be adequate to divest the custody of said De- 
vens ? 

Opinion. —“ I have examined and carefully considered the 
two questions upon which an opinion is asked. I have no hesi- 
tation or doubt, in relation to the law applicable to the case 
stated in either aspect exhibited. The sheriff has no legal right 
or authority to divest the custody of the marshal of the United 
States, against his consent, under the state of facts presented 
in cither of the questions proposed. If such attempt to use 
force should be made by the sheriff, it will be the right and du- 
ty of the marshal toresist, at all hazards, and the processes in 
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the hands of the sheriff will afford him no protection for any 
consequence which may result from such a conflict of force. I 
suppose any person, even slightly conversant with the principles 
of jurisprudence, would readily answer the first inquiry as I 
have answered it. The solution of the second question is equal- 
ly simple and clear, as is that of the first. Upon this, however, 
Tam aware, a different opinion has been expressed by gentle- 
men of the legal profession, basing their opinion upon an as- 
sumption, that criminal process will defeat and override civil 
process. I will, therefore, state some of the reasons of my 
opinion upon the second question. The inquiry which results 
from the case stated, im its second supposed aspect, is not wheth- 
er criminal process is paramount to civil process. It is whether 
the Commonwealth of Massachusetts can, by force, legally and 
richtfully dispossess the United States of a person of which the 
United States, by its officers, under its laws, has actual custody 
and possession. It is distinetly a question of sovereignty. The 
use or purpose to which the United States, the sovereignty in 
actual possession, may desire to devote the person which is in 
such possession, the use er purpose to which the Commonwealth 
of Massachusetts may design to appropriate the person, when 
the Commonwealth shall have obtained the same, are collateral 
and immaterial matters, when discussing the question whether 
the Commonwealth, by its officers, may legally use force to ac- 
quire the possession. 

“The use and purpose of Massachusetts must be deferred 
until the use and purpose of the United States shall, in some 
legal manner, be compensated, satisfied or released; or until 
some judicial tribunal, having authority in the premises, shall 
adjudicate that the claim of Massachusetts is paramount to that 
of the United States, and thereupon stay or release, temporari- 
ly or permanently, as the case may be, the custody of the Uni- 
ted States. The marshal of the United § States, in relation to 
process in his hands, civil or criminal, is subject to the action 
and control of the judiciary of the United States, and if the 
Commonwealth of Massachusetts has a title to person or prop 
erty, in the hands of the marshal, paramount, in a legal view 

to the title of the marsh: al, the courts of the United States are 
competent to direct him to deliver the person or property so 
held by him, to those having the paramount title. The result 
at which I have arrived, m: Ly be illustrated by a variety of con- 
siderations, by every consideration which can ‘legally be applied 
to the subject of discussion. The great ar gument, in opposi- 
tion to the view presented, is that criminal process is and must 
be paramount to civil process. It is so when the civil and crim- 
inal processes issue from the same sovereign. The Common- 
wealth of Massachusetts, when it has a person or property in 
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its custody and control, which is liable to several distinct obli- 
gations, some of a private character, some of a public nature, 
may well say, in conformity with its own laws, to which obliga- 
tion the person or property shall be applied. It may well say 
its civil process shall be merged, suspended, or postponed by its 
criminal process and its exigencies. It cannot say, that the 
sovereignty of the United States, which has once rightfully at- 
tached to person or property, may legally be divested by force. 
“If the supposed right of Massachusetts is paramount, upon 
legal principles, to that of the United States, its re medy is by 
application to the judiciary of the United States, whieh, if the 
assumption of the Commonwealth be well founded in law, will 
direct its officers and those acting under the authority of the 
United States to withdraw. The same result flows from the 
character of the authority which the law reposes in the sheriff. 
Ilis official duties are circumscribed in their exercise to and 
within his legal precinct. The term “ precinct,” is technical, 
and in the English and in the American law ordinarily means 
a district, or a certain defined territory. This is not its only 
meaning: and in the complex system of government, under 
hich the American people live, ex necessitate, must and does 
have a more extensive and a broader import. The precinet of 
the sheriff, territorially, embraces the county of S Suffolk, and in 
some specified cases, not material to the present inquiry, is ex- 
tended beyond. So the precinct of the marshal of the United 
States embraces the same territory. When the marshal seizes 
person or property, within the territory common to both sover- 
eignties, that of the United States, and of the State, guoad 
such person or property, they are, during the continuance of 
such seizure, without the legal precinct of “the sheriff; when the 
sheriff makes the first seizur e, and thereby has possession, the 
same result occurs as to the rights of the marshal. 

“ Soit is a principle well established, that when two jurisdic- 
tions have concurrent authority, the one which is first exercised, 
so as effectually to attach, is no longer concurrent with, but 
becomes and is exclusive of the other. Ina single word, ev- 
ery independent sovereignty is the exclusive judge of its own 
powers, and may and must determine the extent thereof, and 
will, so far as legal right is concerned, so determine, until put 
down, not by right, but by foree—when its independence, its 
sovereignty will cease to exist. The result is therefore irresis- 
tible, that, when the marshal of the United States has a person 
in custody, under process issued by authority of the United 
States, a sheriff of the Commonwealth of Massachusetts, with a 
‘State process against the same person, cannot, by force, legal- 
ly divest such custody for any purpose. Assume that the pur- 
pose to be accomplished by the State process is of more import- 
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ance than the purpose of the process in the hands of the mar- 


shal, and is paramount thereto, the marshal may entertain a 
different opinion and act upon it. Neither the marshal nor the 
sheriff is charged by Jaw with the responsibility of deciding at 
their peril any such difference of opinion or dispute. The mar- 
shal being in possession, has the legal right, until some judicial 
tribunal, having authority in the premises, shall adjudge that 
his title must yield to some other. These views are sustained 
by legal and cons seatations al authority ; they constitute and re- 
sult from the prine ip! les upon which our institutions stand, and 
upon which alone they can successfully stand. 

‘‘TIn a case before the late Mr. Justice Story, The Invincible, 
2 Gallison, 44, the court say, “The acts done under the au- 
thority of one sovereign can never be subject to the revision of 
the tribunals of another sovereign.” 

“In the United States vs. Peters, 5 Cranch, 115, Chief Jus- 
tice Marshall, in giving the opinion of the court, says, “ The 
Legislature of a State cannot annul the judgment, nor deter- 
mine the jurisdiction of the courts of the United States; if so, 
the constitution becomes a solemn mockery.” 

‘In Peck vs. Jenness, 7 Howard, 624, 625, the court adje 1- 
dicate, in conformity wih its previous uniforia course of deci- 
sion, that the courts of the United States cannot seize upon 
property in the custody of the officers of a State court, which 
had rightfully att ached. The court in its judgment says, 
“ Where the jurisdiction of a court, and the right of a plai intiff 
to prosecute his suit in it, have once attached, that right cannot 
be arrested or taken away by proceedings in another court.— 
These rules have their foundation not merely in comity, but on 
necessity- Tor if one may enjoin, the other may retort by in- 
junction, and thus the parties be without remedy ; being liable 
to a process for contempt in one, if they dare to proceed in the 
other. Neither can one take property from the custody of the 
other by replevin, or any other process, for this would produce 
a conflict extremely embarrassing to the administration of jus- 
tice. 

“In Brown vs. Clark, 4 Howard, 4, the court say, “In ca- 
ses of conflicting executions issued out of the Federal and State 
Courts, a priority is given to that under which there is an ac- 
tual seizure of the property first.” 

“In Hagan vs. Lucas, 10 Peters, 403, it is said, “ Had the 
property remained in the possession of the sheriff, under the 
first levy, i it is clear the marshal could not have t taken it in ex- 
ecution ; for the property could not be subject to two jurisdic- 
tions at the same time. The first levy, whether it were made 
under Federal or State authority, withdraws the property from 
the reach of the process of the other. Under the State juris- 
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diction, a sheriff having executions in his hands,'may‘levy on the 
same goods; and where there is no priority on the sale of the 
goods, the proceeds should be applied in proportion to the sums 
named in the executions ; and where a sheriff has made a levy, 
and afterwards receives executions against the same defendant, 
he may appropriate any surplus that shall remain after satis- 
fying the first levy, by the order of the court. But the same 
rule does not govern where the executions, as in the present 
case, issue from different jurisdictions. The marshal may ap- 
ply moneys collected under several executions, the same as the 
sheriff. But this cannot be done as between the marshal and 
the sheriff. A most injurious conflict of jurisdiction would be 
likely often to arise between the Federal and the State courts, 
if the final process of the one could be levied on property which 
had been taken by the process of the other. The marshal or 
the sheriff, as the case may be, by a levy, acquires a special 
property in the goods, and may maintain an action for them. 
But if the same goods may be taken in execution at the same 
time by the marshal and the sheriff, does this special property 
vest in the one or the other, or both of them? No such case 
can exist. Property once levied on remains in the custody of 
the law, and it is not liable to be taken by another execution, 
in the hands of a different officer, and especially by an officer 
acting under a different jurisdiction. 

“In the case, Ex parte Dorr, 3 Howard, 105, the language 
of the court is decisive: “‘ Neither this nor any other court of 
the United States, or Judge thereof, can issue a habeas corpus 
to bring up a prisoner, who is in custody under a sentence or 
execution of a State court, for any other purpose than to be used 
as a witness. And it is immaterial whether the imprisonment 
be under civil or criminal process. As the law now stands, an 
individual who may be indicted in a Cireuit Court for treason 
against the United States, is beyond the power of Federal 
Courts and Judges, if he be in custody under the authority of « 
State. Dorr is in confinement under the sentence of the Su- 
preme Court of Rhode Island, consequently this court has no 
power to issue a habeas corpus to bring him before it.’ 

“ Burge, in his treatise upon the conflict of laws, referring to 
the civil law for his authority, says: “It isa fundamental prin- 
ciple essential to the sovereignty of ev ery independent State, 
that no municipal law, w hatever be its nature or object, should, 
proprio vigore, extend beyond the limits of that State by w hich 
it has been established. ‘The limits of i its operation are those of 
the authority by which it is imposed.” 

“ Cases in abundance, decided by State Courts, as well as 
cases decided by the courts of the United States, may be cited 
in consonance with the views which are here presented. The 
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question whether criminal process is paramount to civil, as al- 
ready stated, does not and cannot arise, in discussing the ques- 
tions proposed. State them in any and in every aspect in which 
they can be stated, and the result is a question of sover- 
eignty. It is, whether the Commonwealth of Massachusetts 
en legally, by force, put down the Constitution, the Laws, the 
Judiciary of the United States. I have no hesitancy in saying 
it cannot. Ifthe marshal of the United States thinks fit to re- 
sist any and every forcible effort which may be made, if any 
shall be, to divest him of his custody, even although he hold 
only the fugitive warrant, until he shall be directed to surren- 
der by some judicial tribunal having jurisdiction in the matter, 
no State process can be of any avail to shield or protect him 
who shall thus assail the marshal, and, through him, the sover- 
eignty whose process he holds.” 


Supreme Court of Pennsylvania. 


SALTER ve. REID. 


Opinion delivered by Covrter, J. 

It is by no means necessary to infringe upon the dictum of 
Chief Justice Ginsox, so much relied upon by the defendants 
in error, to wit: that judicial sales extinguish liens, not estates. 
The estate of the ground landlord who had never manifested 
it by suitable means, was not properly extinguished by the first 
judicial sale on a judgment for municipal charges in this as- 
pect of the case, but he was estopped from asserting it by his 
own negligence, even on the ground taken by the ‘counsel for 
defendant in error, to wit: that the recording *s were made 
onley for the benefit of subsequent purchasers and mortga- 
gees; the purchaser in this case would be protected, for he pur- 
chased without the least notice of the existence of the estate in 
the ground landlord, or opportunity of notice or knowledge. 
This the ground landlord, by omitting to put his deed on record, 
and neglecting to give notice of his title at the public sale, per- 
mitted; and in fact invited the purchaser to give full value. 

The principle runs through the whole system of our record- 
ing acts, that the object is to give public notice in whom the 
title resides, so that no one may be defrauded by deceptive ap- 
pearances of title. He that would not speak when justice and 
the law requires him to speak, must thereafter be silent when 
prompted by his own interest merely. The Recording Law, 





AMERICAN LAW JOURNAL. 129 


| Salter v. Reid. ] 


like all other public laws, are intended for the benefit and secu- 
rity of the people generally. But 1 may add, that those laws 
for the collection of municipal charges for the purpose of im- 
proving the property, would seem to contemplate and authorize 
a proceeding in rem against the property itself, and in fact 
would bind and conclude all persons concerned, dth sec. of act 
of 23d January, 1849, and the previous statutes on the subject. 

The case of Irvin vs. The Bank of the United States, by 
whichit was ruled that a tax sale of unseated land did not de- 
' stroy or extinguish a ground rent (for taxes) does not infringe 
this view of the case. The reason there given by the court was 
that both estates were liable to taxation, and were both known, 
and that it was only the estate and interest of the tenant in fee 
that was taxed and sold. Allright. But here the whole inter- 
est is taxed for municipal charges; and the interest of the 
ground landlord has never been made separately liable to such 
charges. ‘The case therefore on which so much reliance was 
placed below, does not seem applicable. 

The other ground on which the defendant in error relies, can- 
not be sustained when the administrator of the tenant in fee 
confessed judgment for arrears of ground rent, which had been 
running for a long time previous to the death of decedant, and 
which had been almost entirely extinguished by the judicial sale. 
Ife did tnat which only bound the estate of decedent and him- 
self, but which did not bind the estate of the purchaser at sher- 
iff 's sale which divested the estate cf Ried before his death.— 
At this sale Salter gave notice of his title. I know not with 
what view the judgment was confessed and prosecuted, nor is 
it material. This, however, is certain, that the purchaser at 
the judicial sale was not affected by it, being no party and nev- 
er having received notice as terre tenant, or otherwise. It lies 
at the bottom of all jurisprudence, that no man shall loose his 
property without a hearing or an opportunity of being heard. 

Judgment reversed and a venire de novo awarded. 


VoL. XI.—No, 3. 
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Wharton’s Precedents of Indictments 





** For breaking and entering a close and cutting down a tree 
under the Pennsylvania act.” 


“That D. B. and J. I., &e., on, Ke., at, Ke., into a certain 
close of the honorable J. H., Esq. -, Situate in the township of 
Lancaster, and in and upon the possession of the said J. H., 
Esq., into which the said D. B. and J. I. had not the legal right 
of entry, did enter, and one oak tree of the said J. I. , then 
and there growing, then and there did cut, eeu contrary, 
&e., and against, “ke, (conclude as in book I. chap. 3.)'’* 


This form is copied verbatim et punctuatim, with the excep- 
tion of the vacant brackets, from Wharton’s Precedents of In- 
dictments 223-4. It would probably be good as an indictment 
at common law, for a trespass. Idem 213. But it is believed 
to be sadly deficient as an indictment for cutting timber trees 
under the act of 29th March, 1824. Purdon 1117.  Itis a gen- 
eral rule that the special matter of the whole fact should be set 
forth in the indictment, with such certainty, that the offence may 
judicially appear to the court. Wharton's Crim. Law, 78. The 
omission of any fact or circumstance necessary to constitute the 
offence will be fatal. Idem. The description of the offence 
must be technically exact. Idem 79, In an indictment upon 
a penal statute the prosecutor must set forth every fact that is 
necessary to bring the case within the statute. Wharton's Pre- 
cedents 164. 

‘“‘ Knowing the same to be growing upon the lands of another 
person.” This is the language of the statute, and is a part of the 





*This form of indictment was in use in Lancaster county before the act of 

March, 1824, and convictions were sustained nnder it by the subordinate 
courts for cutting timber upon the Hamilton Estate. If our recollection serves 
us, the same form is to be found in a manuscript book of precedents formerly 
owned by an Attorney General of much distinction. Through these sources 
we are not surprised that the form found its way into Wharton’s Precedents, a 
work which we esteem of great value. But it is important that an error so 
vital as that pointed out by our intelligent and able correspondent should be 
made known to the profession. [Ep. Am. Law Jour. 
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description of the offence of cutting timber under the act of 
1824. Knowledge of the fact that the timber cut was growing 
upon the land of some other person than the defendant, is a 
constituent element of the offence described in the statute. The 
indictment, therefore, should follow the language of the statute, 
and expressly charge the described offence on the defendant, or 
it will be defective, Wharton’s Crim. Law, 91. It is necessa- 
ry, also, that the defendant should be brought within all the 
material words of the statute ; for nothing can be taken by in- 
tendment. Idem. The statute must be strictly pursued. Idem 
92. <A defect in the description of a statutory offence will not 
be aided by verdict ; nor will the conclusion contra forman sta- 
tuti cure it. Idem 93. 

“Tt shall be sufficient to convict the offender that he knew 
the lands on which the said tree or trees were growing did not 
belong to him, or to any person by whom he was authorized.” 
See. 11th act 1835, Purdon 701. This act prescribed a new 
rule of evidence only—not of indictments. 1st Amer. Law 
Jour., 419. The statute of Frauds, in like manner, introduced 
a new rule of evidence, but not of pleading. Gould’s Pl. 191. 
Knowledge and intent, when material, must be shown by the 
prosecutor. Wharton’s Crim. Law, 168. If knowledge and 
intent are ever material, it must certainly be when they enter 
into the statutory description of the offence. And whenever it 
is necessary for the prosecutor to show knowledge and intent, 
it is, of course, necessary for him to make an allegation to that 
effect ; for no material fact can be legally proven which is not 
alleged. Gould’s Pl. 173. The rule that the allegata and pro- 
bata must agree, has, at least, as few exceptions in criminal as 
in civil actions. 

Let the following be inserted in the vacant brackets, and the 
form will then resemble in its material averments, the indict- 
ment recently sustained by the Supreme Court, in Moyer vs. 
Com’th, 7th Barr 439: [down and fell, they, the said defend- 
ants well knowing the said oak tree to be growing on the land of 
the said J. H., and that the land on which the said oak tree 
was growing did not belong to them, the said defendants, or 
either of them, or to any person by whom they, or either of 
them were authorized. } 
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It is a singular fact that Mr. Wharton does not say a word, 
either in his Criminal Law, or his Precedents of Indictments, 
on the subject of seduction under the act of 19th April, 1843, 
Purdon 1062, notwithstanding there are but few counties in the 
Commonwealth in which indictments under that act have not 
been found. O. H. B. 

Ebensburg. 


Miscellaneous. 


Deatu oF JuDGE Woopsury.—We are grieved to be obliged 
to record the decease of the Hon. Levi Woodbury, one of the 
Associate Justices of the Supreme Court of the United States, 
He died at his residence in Portsmouth, N. H., on the Tth Sep- 
tember, after a short illness, which his constitution, overworked 
by incessant judicial labor, could not resist. He was appointed 


a Justice of the Supreme Court in 1845, upon the death of 
Judge Story, and has since devoted himself unsparingly to the 
discharge of his official labors. His extended and ripe experi- 
ence as a public man, and his exalted position as a Judge, make 
his death a public loss. 


Tue ApporIintMENT OF Mr. Curtis.—It is with extreme sat- 
isfaction that we announce the appointment of Mr. Benjamin R. 
Curtis, of Boston, to the place on the bench of the Supreme 
Court, made vacant by the death of Judge Woodbury. The 
fame of a great lawyer in our country, of one, we mean, who 
devotes himself exclusively to the practice of his profession, is 
local, and, to a certain extent, confined to the bar of his own 
State. Very few of our ablest lawyers enter the halls of Con- 
gress, or mingle at all in political strife; nor can professional 
men at our remove from Washington, attend frequently on the 
Supreme Court of the United States, without making too great 
a sacrifice of local business. Mr. Curtis, in particular, having 
having but little taste for political life, and finding his whole 
services demanded by the business of our own courts, has not 
acquired a national reputation in the manner of feebler men, 
who have appeared before the public in a different arena. Nor 
-8 there, in the history of his life, any thing striking or remark- 
able. Born in Watertown in 1809, he graduated at Harvard 





AMERICAN LAW JOURNAL. 133 


[ Miscellaneous. ] 


University in 1829. He passed his novitiate at the Law School 
in Cambridge, and in the officeof Wells & Alvord in Greenfield. 
He was admitted to practice in 1832 or 1833, and commenced 
in Northfield. In 1834, he removed to Boston, and entered 
into a business arrangement with Charles P. Curtis, Esq., which 
has continued ever since. Mr. Curtis has been almost exclu- 
sively devoted to his profession, although he has found time for 
the amenities of literature and the pleasures of science, and has 
on two occasions been a member of our Legislature, in each in- 
stance, however, for the purpose of introducing a reform in our 
practice. He has never been seduced from his course, by the 
mistaken ambition for political honors and ephemeral fame.— 
His ruling motive seems to have been a conscientious desire to 

erform the duties of his calling, and to perform them well.— 
With a mind of great logical force, with great and varied learn- 
ing in and out of the profession, and with habits of patient in- 
dustry, his suecess at the bar has been very great. At a re- 
markably early age he stood in the foremost rank, and he has 
maintained his position by universal consent. His manner at 
the bar has always been peculiar. He never played the charl- 
atan—he never pretended to more than he felt—he never tore 
a passion in tatters, and he never indulged in rhetorical display ; 
and this last, not from want of ability, for he is said to be of a 
highly imaginative cast of mind, and well versed in literature, 
past and present; but because his good taste condemned the 
display, and no desire of temporary applause could induce him 
to “play to the pit.” Calm, earnest, severely logical, always 
cool, he has pursued the even tenor of his way, and has been 
willing that the success of his efforts should answer for vulgar 
applause. 

His mind is eminently of a judicial cast. For several years 
it has been well understood that various judicial stations, at dif- 
ferent times, were open to him, and when the present vacancy 
occurred, the question at the bar and in this community was, 
whether he would accept the place, rather than whether it would 
be offered to him. In the whole course of our experience as 
journalists, we have never known a high judicial appointment 
which has given more entire satisfaction, in and out of the bar, 
than the present. This is high praise, and somewhat out of our 
usual course. But while we consider it a proud event in any 
man’s history, that snch an office should seek him at so early 
an age, we regard it as a most fortunate circumstance, that he 
has consented to devote the rest of his days to dispensing jus- 
tice on the highest tribunal in the world.—Boston Law Rep. 
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The following Judges were elected on the 4th October, 1851. 


Supreme Court.—Jeremiah 8. Black, Walter H. Lowrie, 
John B. Gibson, Ellis Lewis, Richard Coulter. 

District Court of Philadelphia.—George Sharswood, Pres- 
ident, George M. Stroud and J. I. Clark Hare, Associates. 

District Court of Allegheny.—Walter Forward, President, 
Henry W. Williams, Associate. 

Ist District. Philadelphia—Oswald Thompson, President 
Judge. 

2d. Laneaster—Henry G. Long. 

3d Northampton and Lehigh—Washington McCartney. 

4th Tioga, Potter, M’Kean, Elk, and Clearfield—K. G. 
White. 

5th. Allegheny—Wm. B. M’Clure. 

6th. Erie, Crawford and Warren—John Galbraith. 

7th. Bucks and Montgomery—D. M. Smyser. 

8th. Northumberland, Lycoming, Centre and Clinton— 
Alexander Jordan. 

9th. Cumberland, Perry and Juniata—James II. Graham. 

10th. Westmoreland, Indiana and Armstrong—J. M. Bur- 
rell. 

1ith. Luzerne, Wyoming, Montour and Columbia—John 
N. Conyngham. 

12th. Dauphin and Lebanon—/ohn J. Pearson. 

13th. Bradford, Susquehanna and Sullivan—D. Wilmot. 

14th. Fayette, Washington and Greene—Samuel A. Gill- 
more. 

15th. Chester and Delaware—Townsend Haines. 

16th. Franklin, Bedford, Somerset and Fulton—F. M. 
Kimmell. 

17th. Beaver, Butler, Mercer, and Lawrence—-Daniel 
Agnew. 

18th. Venango, Clarion, Jefferson, Elk and Forrest—John 
C. Knox. 

19th. York and Adams—Robert J. Fisher. 

20th. Mifilin and Union—A. 8. Wilson. 

21st. Schuylkill—Charles W. Hegins. 

22. Monroe, Pike, Wayne and Carbon—N. B. Eldred. 

23d. Berks—J. Pringle Jones. 

24th. Muntingdon, Blair and Cambria—George Taylor. 
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District Court of Allegheny County. 
BROWN v. STONE, et al. 


. The right of moorage is included in the right of navigation, and the right is 
protected by requiring vessels, in motion, to steer clear of those moored, 80 
as not to strike them nor injure them by their swell. 

. The vessel moving must make use of the ordinary care which the safety of 
others ordinarily demands, under the circumstances. 

. With the place of moorage or mode of the fastening of one vessel, the mov- 
ing vessel has nothing to do, unnless these matters enter into the real cause 
of the loss. 

. The moving vessel has a right to presume that the vessel moored is in 
a condition to bear the ordinary risks of the river, and to act accordingly. 

6. If the plaintiff’s raft was fastened to the shore, and the defendant's steam- 
boat passed very near it,and rapidly passed it without ordinary care, and 
this, and not the inherent defects of the raft, was the cause of injury, the 
defendants are liable. 


Action on the case for an injury done to the plaintiff’s raft, 
by the swell caused by the defendant’s steamboat. 

The evidence showed that the plaintiff’s raft was moored on 
the south side of the Ohio river, near the head of Brunot’s Isl- 
and, and that the defendants ran their steamboat, the Monon- 
gahela, so near it under full headway, that the swell broke the 
defendant’s raft, and parts of it floated away and were lost. 

There was evidence also that when the steamboat was near to 
the raft, she turned her head out, and thus threw the waves 
from the wheel more directly upon the raft. On the other hand 
there was evidence that plaintiff’s raft had met with an acci- 
dent before that time, and was much shattered, and that it 
could not have been affected by the waves of the steamboat had 
it not been for defects in its condition or construction. 

For plaintiffs, Messrs. Patton and Shaler. 

For defendants, Messrs. Gilmore and Loomis. 

Lowrik, J., delivered the following opinion: 

The great rule that governs in all such cases as this, is that 
every one must so exercise his own right as not injuriously to 
affect others in the exercise of theirs. But it is easily seen, 
especially with the great amount and variety of commerce, and 
instruments of commerce on our rivers and elsewhere, that this 
general rule may be the foundation of a thousand more specific 
ones. Yet all these particular rules are the ready deductions 
of a good common sense, and are ever intuitively apprehended 
by men of liberal and generous dispositions, for they have al- 
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ways a quick perception of other men’s rights. Such men do 
not need to be told that rapid driving or riding in a crowded 
thoroughfare, or firing of guns, or raising noisome smells in our 
cities, or running a steamboat under full headway close past 
smaller and deeply ladened boats, or into a crow rded harbor, 
is unlawful. In such matters they are a law unto themselves, 
by possessing the feeling of their impropriety. 

This feeling corresponds with the law in requiring that strong 
and powerful vessels shall be managed with a proper regard to 
the safety of those that are weak and unmanageable, and that 
vessels having the most ready and perfect command of their 
motive power, shall give way to others which are less favored. 

We may now allude more particularly to the facts of the pre- 
sent case. The plaintiff had moored his raft in a proper place ; 
but with this the defendants had nothing to do—it is no matter 
of theirs where another vessel moors, if it does not obstruct the 
navigation. He had secured it to the shore by preper fasten- 
ings; and even with this the defendants have nothing to do un- 
less the mode of fastening entered into the real cause of the 
loss. 

The right of moorage is included in the right of navigation ; and 
this right is protected by requiring vessels in motion to steer 
clear of those that are at rest, so as neither to strike them nor 
to injure them by their swell. This steamboat was bound to use 
ordinary care not to injure the plaintiff’s raft. This does not 
mean the ordinary care of steamboat men (for that would give 
them the power of making even their carelessness and reckless- 
ness the standard of ri ieht) but the care which the safety of 
others ordinarily demands. Jere I may remark, that I have 
often discovered that pilots scem to think that they are the 
sources of the law of the river; and thus we have heard one sys- 
tem of laws announced by coxal boat pilots, and another by steam- 
boat pilots. But here is a mistake; pilots are not the makers 
but the subjects of law; and not they, but the courts, pronounce 
the rights of all under it. 

In this matter the law requires ordinary care in both parties. 
The defendants had a right to presume that the plaintiff’s raft 
was put together with ordinary care and skili, so that it would 
bear the ordinary risks of the river. If, however, the plain- 
tiff’s raft was so badly fastened together that it could not bear 
the ordinary risks, or if it had become so by accident, and the 
defendants had no warning of it, and it broke in pieces even 
though the defendants did take ordinary care in passing it, then 
the defendants are not liable. But if there was want of ordi- 
nary care, and this, and not the inherent defects of the rait, 
was the cause of the loss, the defendants are liable. 

Verdict for plaintiff. 
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Philadelphia Common Pleas.—Habeas Corpus. 


COMMONWEALTH v. SEED & BRYANT. 


Judge Parsons of the Philadelphia Common Pleas delivered 
the following opinion : 

‘This is an application for the discharge of the defendants, 
who are teachers in one of our public schools, who are accused 
with an assault and battery by the unreasonable correction of 
one of their pupils And the simple question for decision is, 
whether, from the facts disclosed, they have been guilty of a 
violation of the law. 

In this city and county, where we are annus ally expending 
nearly $350,000 for the purpose of Common School Education, 
where our schools number more than 50,000 children, with the 
appropriate number of teachers for their instruction, it is im- 
portant that the law as to the rights of each, should be correct- 
ly understood; and as it is feared it is not, a few moments will 
be occupied in giving what I conceive to be the settled princi- 
ples of the common Jaw upon this subject. 

The right of a parent to correct his minor child, is under- 
stood. Jtis one of the first rules in our domestic relations; 
and yet it is equally clear that the parent may be held respon- 
sible for the cruel or barbarous treatment of his child. The 
school teacher, while a child is placed by the parent or guardian 
in school, or under charge of the teacher, is in Joco parentts, 
and can exercise the same authority as the parent, and 1s re- 

sponsible in the same manner, and the rules of law which are ap- 
plicable to the parental control, are also to be applied to the 
school teacher. 

An able and accomplished American law writer, has now 
given us a plain and intelligent rule, which I will quote at length. 
When writing upon this subject, he says: 

“The parent has a right to govern his minor child; and, as 
incident to this, he must have power tocorrecthim. ‘The max- 
im is, that he has power to chastise him moderately. The ex- 
ercise of this power must be, in a great measure, discretionary. 
He may so chastise his child, as to be liable in an action, by the 
child againt him, for abattery. The child has rights which the 
law will protect against the brutality of a barbarous parent. I 
apprehend, however, it is a point of sme difficulty to deter- 
mine, with exact precision, when a parent has exceeded the 
bounds of moderation. That correction which will weaualael by 
some triers as unreasonable, will be viewed by others as per- 
fectly reasonable. What may be considered by some a venial 
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folly, to which none, or very little correction ought to be ap- 
plied ; by others will be considered as an offence that requires 
very severve treatment. The parent is bound to correct achild 
so as to prevent him from becoming the victim of vicious habits, 
and thereby proving a nuisance to the community. The true 
ground on which ths ought to be placed, I appre shend, is, that 
the parent ought ty be considered as acting in a judicial capa- 
city, when he correis; and, of course, not liable for errors of 
opinion. Andalthough the punishment should appear to the 
triers to be unreasonably severe, and in no measure proportion- 
ed to the offence, yet, if it should also appear that the parent 
acted conscientiously, and from motives of duty, no verdict 
ought to be found against him. 

But when the punishment is, in their opinion, thus unreason- 
able, and it appears that the parent acted, malo animo, from 
wicked motives, under the influence of an unsocial heart, he 
ought to be liable to damages. For error of opinion he ought 
to be excused; but for malice of heart he must not be shielded 
from the just claims of the child. Whether there was malice, 
may be collected from the circumstances attending the punish- 
ment. ‘The instrument used, the time when, the place where, 
the temper of heart exhibited at the time, may all unite in de- 
monstrating what the motives were which influenced the parent. 
These observations are equally applicable to the case. of a 
school master, or to any one who acts in loco parentis. Reeves’ 
Domestic Relations, 288. 1 Black’s Com., 538. 

To the doctrine here laid down we entirely assent, for it is 
unquestionably the law, based upon the soundest principles 
which control civil society. 

To render a parent liable to prosecution by his minor child, 
he must be governed by motives of malice or wickedness. For 
a mere error of judgment, influenced, perhaps, by fond parent- 
al love forthe future prosperity and happiness of his child, he 
cannot be held legally liable. The law does not permit a court 
to invade the sanctuary of the domestic circle, and usurp the 
parental authority in every family, because we may think the 
punishment is severe. It is only when, from the surrounding 
facts and circumstances of the case, there is strong reason to 
believe that the parent has been actuated by bad and malevo- 
lent motives, using his legal parental authority for the gratifica- 
tion of a mind bent on misc thief, that the law has given the 
court the right to interpose for the protection and safety of the 
child. Such is the rule relative to the school teac cher, whom the 
parent, for the time being, has placed in his stead. 

Let us, then, apply the rule to the facts of the present case. 
What is there in this case which shows a wicked motive or ma- 
lice on the part of the teacher? Is there anything which shows 
eyen passion or temper ? 
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The child had played truant. It was arrested by the parent 
and sent with an elder sister to school; when brought to the 
door of the school room, she refuses to go in; begins to show 
great violence of temper and rebellion; an assistant teacher 
tries to soothe the child, and uses persuation to induce her to 
enter the school room. The elder sister communicates the re- 
quest of the mother that the child be taken to school. The 
principal teacher then comes and takes the child into the school 
room, when the spirit of rebellion continues, manifested by 
screaming and jumping. The teacher talks to the child, urges 
obedience in mildness, then commands it, and finally threatens 
chastisement ; but all this to no purpose. Then it is she flogs 
the child with a small rattan. After a few blows, she stops, 
reasons with the child, but exacts obedience, and still uses per- 
suasion. The child is still obstinate, and further chastigement 
is inflicted, till finally the obstinate and rebellious spirit is con- 
quered, 

What is there in all this which shows malice or cruelty onthe 
part of the teacher?’ What is there in the language of the law 
which shows a “wicked motive?” I-can see nothing. The 
teacher required obedience to the rules of the school and it was 
refused. Z'hat punishment is used which she thinks is best cal- 
culated to produce submission, and in the manner and form 
common in all schools. This authority the lawhas delegated to 
her, and for the exercise of it, although we might differ in opin- 
ion as to°the manner in which it was done, at least the court 
will not punish for, or correct an error of judgment. But from 
the facts disclosed I do not think there was even an error in 
that particular. Sheentered upon the performance of her duty 
with moderation and firmness, as well as a determination to 
produce submission, which she pursued till it was accomplished 
by the best means her judgment dictated. In this we think she 
was right. Had she done less, the Directors of the school might 
with propriety have thought she was culpable; and for these 
things the law does not hold her responsible. 

But it has been said there were marks of violence on the child 
the next day, caused by blows from the rattan. But this is buta 
slight circumstance to show the motive. It is much greater evi- 
dence of the obstinacy and perseverance of the child. The in- 
strument employed was a small, smooth rattan, (certainly a mod- 
eration in the instrument used in these days of improvément in 
education, and in most that is useful or which adds to the com- 
fort of man. For many of us can well recollect when the birch 
or hickory stick, with some rather sharp knots thereon, was the 
instrument for flagellation, and our parents did not complain.) 

To hold that under such circumstances, a teacher shall be lia- 
ble to a criminal prosecution, would be subversive of all govern- 
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ment and order in our schools. Without a firm controlling 
power is exercised by school teachers, in exacting obedience, 
submission, united with quiet and good order in their schools, 
the public money is worse than wasted. Obedience to parent- 
al authority should be taught in the family, and must be main- 
tained in our schools, or we shall have no obedience to the laws 
of our government. Tothe want of the proper exercise of strict 
parental control among a large class of citizens, may be traced 
ina great degree, the spirit of insubordination, disobedience of 
Jaw, and the outrages upon the rights of others, that are so fre- 
quent among us. Much may be hoped from the influence of 
our public schools, if the teachers are faithful in teaching and 
exacting obedience from all under their charge. 

The character and interest of the teacher, combined with the 
refincment which education gives to the human mind in soften- 
ing the heart, = parental love, is generally found a sufficient 
protection fer the children. But if these fail, tle law affords 
ample protection against cruelty and oppression, while it is a 
shield to those who, in their sphere, have, as in this case, only 
done their duty. For the reasons given we order the defend- 
ants to be discharged. 


U. S. Cireuit Court—Eastern District of Penn’a. 
Salvage Claim by Officers and Crew of a National Vessel. 


CHARLES H. ROBINSON, et al., cr. BRIG HUNTRESS. 


(Appeal from District Court, Eastern District of Penn’a. In Admiralty.) 


Jupce GrieR.—It is no objection to a claim for salvage that 
the service has been rendered by the officers and crew of a na- 
tional vessel, or that such vessel is in the service of the sover- 
eign of a foreign nation. 

The right of 2 consul to intervene on behalf of citizens of his 
own country who are absent but interested, seems too well es- 
tablished in practice to be doubted. He cannot intervene for 
his sovertign when such sovereign has a minister or ambassador 
resident in the country. togularly he should state for whom 
he intervenes, more fully than is set forth in this bill. But this 
defect may be remedicd as suggested, and carried out by the 
decree of the District Court. 

I fully concur with that Court, that the service rendered by 
Captain Adams and Lieut. Robinson, to the Brig Huntress, are 
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highly meritorious, and partake of the nature of salvage ser- 
vice, and should therefore be liberally rewarded. 

On principles both of policy and justice, salvage service should 
be estimated on a more liberal and enlarged scale than a mere 
compensation for work and labor. It is a reward for rescuing 
a ship from some impending danger and distress. Its ingredi- 
ents are—Ist, enterprise in the sailors in rendering assistance 
in tempestuous weather, and at risk of life. Secondly, the de- 
gree of danger and distress from which the property is rescued. 
Thirdly, the degree of labor and skill displayed by the sailors, 
and the time they are oceupied. And fourthly, the value of the 
property saved. When all these oceur, a large reward ought to 
be given; but where none such or scarcely any take place, 7 
compensation can hardly be denominated a salvage reward ; 
is little more than a mere remuneration pro opere et pean 
(The Clifton, 3 Ilogg, 120.) 

1. The Huntress, at the time these services were rendered, 
was not in immediate or imminent peril. Though from the 
sickness of her commander (the first mate,) and the nauticalig- 
norance of the second mate, on whom the command devolved, 
she had been brought into a situation where it was highly prob- 
able she might incur danger. The danger from pirates, is per- 
haps more imaginary than real; it may have been possible 
though not probable, on a coast visited daily by British war 
steamers. ‘The men had sufficient skill to navigate the vessel 
clear of any visible dangers, such as running her on shore in the 
day time, though without knowledge sufficient to guide her 
through the ocean, or to conduct her to her place of destination. 

2. The assistance rendered to her by Lieutenant Bedingfield 
required neither enterprise nor risk of life or property. The 
crew of the Jackall rendered no service or labor whatever, nor 
were required to render any. The Jackall, a public vessel, was 
not diverted from the performance of her regular duty on the 
coast. The service rendered by Mr. Barret, though requiring 
the nautical skill of a pilot, subjected him to no unusual risk, 
and required no uncommon skill. The conduct of Licat. Bed- 
ingfield, Capt. Adams and Mr. Barret, in the whole transaction, 
was highly honorable and morally meritorious, though requiring 
no great enterprise or physical exertion, or subjecting them to 
unusual peril. But the services of Lieut. Robinson were un- 
doubtedly characterized by all these qualities. I shall not stop 
to inquire whether the sickness, which attacked him after he 
went on board the Huntress, can be attributed to any peculiar 
infection to which he was subjected on board that vessel. It is 
enough that he suffered after he came on board; that he was 
cut off from medical assistance, and in great danger of life; and 
we do not know that any other cause produced the evil. Wheth- 
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er he can be said to have voluntarily encountered a danger 
which neither he nor Capt. Adams anticipated when this ser- 
vice was undertaken; or whether if such a consequence had 
been anticipated, the danger would not have probably been en- 
countered, are speculations which cannot affect the case. 

Lieut. Robinson is, therefore, the only person who incurred 
any hazard or unusual labor, or expended time or money in ren- 
dering salvage services to the Huntress. The other officers 
named rendered services undoubtedly meritorious and useful, 
and deserving a liberal reward from the owners of the Huntress, 
but the owners of the salving vessel (the Admiralty) and the 
crew rendered no services whatever that can be appreciated, and 
the case is not one of military salvage. The loss of the service 
of Lieut. Robinson, if of any importance to the Admiralty, will 
be compensated by the deduction from his pay while out of ac- 
tual service. 

The practice of the last century in salvage cases is thus de- 
scribed by Sir Edward Simpson :—‘“ The maritime laws of Eng- 
Jand fix no certain proportion in cases of salvage, but are 
governed by circumstances of danger, hazard, trouble and ex- 
pense of saving. An eighth or tenth, excebt in cases of extreme 
hazard, is as much as is usually allowed. In some cases of ez- 
treme hazard one-third, one-fourth, one-sixth, or one-ninth, or 
a sum of moncy only, on account of salvage is given.’’ In this 
country in cases of derelict, or saving from imminent and im- 
pending destruction, with great hazard and labor, it is usual to 
allow a half, a third or fourth. The fact that one of a crew of 
eight persons coming from the coast of Africa was taken with 
the fever, is no evidence that any uncommon or extreme hazard 
has been encountered. 

As there are but four persons who have actually rendered any 
services at all to the Huntress; as three of these encountered 
no hazard, and performed no labor, except 24 hours’ pilotage 
by one of them; as the vessel, though astray and Jost in one 
sense of the word, was not in any immediate or imminent peril, 
I do not think it a case which calls for one-fourth of the vessel 
and cargo after paying all expenses, in order to give a liberal 
remuneration for the labor and peril encountered in rendering 
this service. 

The decree is, therefore, modified as follows:—Out of the 
gross value of the Huntress and cargo, $14,600— 

1. Pay port expenses, &c., $576 52, as taxed by District Court. 

2. Taxable costs and proctor of libellants’ fees reasonably 
due in District Court, and taxable costs in this Court. 

3. To Lieut. Robinson, $1,400 00; 4. to Wm. Barrett, 
$100 00; 5. to Licut. Bedingfield, $20000; 6. to Capt. Ad- 
ams, $300 00. 
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A Srvection or Leanine Cas’ s 1x Equity, with notes by Frederick Thomas 
White and Owen Tudor Davis, of the Middle Temple, Esqrs., Barristers at 
Law. With additional annotations containing references to American cases 
by John L. Clark Hare and Horace Binney Wallace. Vol. 2. Pts. 1 and 
2, pp. 996, 520. Philadelphia: T. & J.W. Johnson, Law book sellers, pub- 
lishers und importers, 107 Chesnut St. 1851. 





“One book,” says old Phillips’ Stu. Leg. 188, “well digested, is bet- 
ter than ten hastily slubbered over.” This notion seems to have been pretty 


generally acknowledged by the Bar within a few years. Not more than ten or 





fifteen years ago, Mr. Warren, in his Law Studies, suggested that five leading 
cases recollected with accuracy, are worth five hundred imperfectly understood. 
This suggestion produced Mr. Smith’s admirable collection of Common Law 
Leading Cases, so elaborately and skilfully annotated by the gentlemen whose 
labors we are now reviewing, and which has become a hand-book of the pro- 
fession. The success of the Leading Cases in England led to Messrs. White & 
Tudor’s Leading Cases in Equity there; and the ability and care displayed in 
the American Annotations of that work have induced the publishers, very 
wisely we think, to desire the same gentlemen to append notes and references 
to suit the American profession to their republication in this country. We may 
also remark here, that Messrs. Hare and Wallace have made a selection of in- 
portant American cases and appended notes and dirsertatious to cach case 
which has givcu universal satisfaction to the Bar in every part of the country 
we believe. The cases contained in Messrs. White and Tudor’s volumes may 
all be considered leading cases; each involves some point of real practical im- 
portance, and is constantly cited to establish that point or principle. Most of 
the important equity principles which have been adjudicated and are to be 
found in the principal equity reports have here a representative. The selection 
is excellent and must meet the general professional approbation, and cannot 
fail to be of the highest value to the student and the junior bar. Perhaps, af- 
ter the commendation of Messrs. Hare and Wallace’s labors on former works, 
it would be needless to add any thing more, but we cannot refrain from saying 
that after having pretty carefully considered some of the cases and their very 
elaborate American appendages, by way of illustration and citation, that the 
work meets our warmest approval, and we commend it as a portable collection 
of leading cases of great practical value to the lawyer engaged in actual busi- 
ness. F. 


Rerorrs or Cases argued and determined in the High Court of Chancery, be- 
fore the Right Hon. Sir James Wigram, Knt., Vice Chancellor, with notes 
and references to both English and American Decisions by E. Fitch Smith, 
Counsellor 2! Law. Vols. 24 and 25, containing Hare’s Reports, vols. 2 
and 3, 1842, 1848, 1844, 6,7, and 8 Victoriae. New York: Banks, Gouki 
& Co., Law booksellers. 1851, pp. 687, 672. 


This series of Reports is so well established im the profession, that it is use- 
less to do more (han announce its publication. This volnmes contains the opin- 
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ions of a very able Vice-Chancellor, Sir James Wigram, with notes and refer. 
ences to both English and American cases by the learned American Editer, E. 
Fitch Smith, Exq.. The editorial labors of both the gentlemen, Messrs. Hare 
and Smith, are very creditable, and equal in every respect to the preceding 
volumes of the same series heretofore published. It is printed in the usual sat- 


isfactory style of our friends, Messrs. Banks, Gould & Co. F. 


Sevecr Cases mx Eeviry and at law argued and determined in the Court of 
Common Pleas of the First Judicial District of Pennsylvania, from 1842 te 
1851. Reported by A. V. Parsons, one of the Judges of the Court. Vol. 2, 
Philadelphia. ‘IT. & J. W. Johnson, Law book sellers and publishers, 1851, 
pp. 645. 

As the present Court of Common Pleas of the First Judicial District is about 
retiring under the late amendment to the constitution, they are determined to 
pay the debt which Lord Bacon not Lord Coke says, every man owes his pro- 
fession. Judge Parsons has already presented one volume of Select Cases in 
Equity to the profession which contains judgments arguments and dissertations 
that will serve as a store house of learning in all time tocome; and which will 
continue to be read and admired more and more, as the cultivated and refined 
reasoning to be found in all equity learning, mainly imported from the Civil 
Law, obtains a constantly increasing hold upon the daily concerns of life.— 
Every case in the first volume illustrates a principle; and the volume iself 
may hold a place with Messrs. White & Tudor’s English work. 

Part one, of volume two, is prepared in the same manner as volume one, and 
is devoted to Equity or Orphans’ Court learning, and is entitled to the same 
praise. Both volumes are free from trash and will command professional atten- 
tion aud respect. Part two of volume two opens a new field of labor andis de- 
voted to select cases of criminal law and to several important contested elections. 
The Com’th vs. Hutchinson p. 309; Com’th vs. Hickey p. 817; Com’th vs. 
Poulson p. 826; Com'th vs. Daniels p. 352 are all devoted to the act of 1842 
and settle the false pretence clauses or section of that act, the construction of 
which must now be considered as tolerably well defined by the later decisions 
of the Supreme Court. We have then the law of conspiracy discussed in Me- 
Gowen’s and M’Clean’s cases, p. 341, 367; Com’th vs. Mitchell, p. 431 as to 


thecontrol of an innkeeper over his guests is an iuteresting and well considered 


case. The book is not without its value to aldermen and magistrates, as it con- 
tains several charges exhibiting their duties. Alberti’s case p. 495 is also re- 


ported here correet/y, which it would be well for those who have so loudly 
condemned it, to read andconsider. And finally, a number of election cases 
beginning with Alderman Boileau’s case, p. 503, and concluding with District 
Attorney Kneass’s case p. 553. The contents of this volume are much more 
various and will more generally claim attention both within and without the 
profession, than the subjects discussed in the first volume, which are of a much 
less popular character. That Judge Parsons has added to his own, and to 
the reputation of the tribunal from which he is now about to retire by these 
volumes of Reports, we do not doubt. The typography of the book deserves 
commendation, and we thank the Messs. Johnson for Loth the matter and the 
mnanuer, F. 





